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ABOUT THESE INSTRUCTIONS

This collection of jury instructions was compiled by the Criminal Jury Instruction
Committee and is intended as a guide for judges and attorneys in constructing charges and
requests to charge and as a general reference to criminal offenses and their elements. The use of
these instructions is entirely discretionary and their publication by the Judicial Branch is not a
guarantee of their legal sufficiency.

The collection includes instructions for most of the Penal Code (a handful of minor
offenses were not included), many of the offenses in Chapter 53, the most commonly occurring
drug offenses from Chapter 21a and weapons offenses from Chapter 29, and the most commonly
occurring motor vehicle offenses for which a jury trial is available from Chapter 14. Itis
organized into 10 parts: Preliminary Instructions, General Instructions, and 8 broad categories of
crime. These categories do not necessarily correspond to the organization of the General
Statutes. To find an instruction by the statute number, see the Index by Statute.

There is not necessarily a single instruction for each statute. If a statute provides discrete
alternative ways of committing an offense, there are separate instructions. Similarly, multiple
statutes defining similar offenses, most often different degrees of the same offense, have been
combined into a single instruction when the only distinguishing factor is a single element.

Each instruction for an offense begins with the statutory definition of the crime. The
statutory language has been altered for gender neutrality and the use of the term *“victim” has
been replaced with “decedent” or “complainant.” The committee concluded that reading the
section number of the Penal Code to jurors was unnecessary and could possibly encourage jurors
to do their own legal research. Statutory references are provided in the heading, which is not
part of the instruction.

Following the reading of the statute are the elements of the crime, each set off by a bold-
faced heading. Any definitions relevant to the element are included. If the definition is derived
from a statute or is a specialized definition derived from case law it can be found in the glossary,
which provides the statutory citation and any commentary on the definition. Other definitions
will have a footnote to its source. Otherwise, a word is given its ordinary meaning as found in
the dictionary.

The conclusion of each instruction briefly recaps the elements and ends with a recitation
of the jury’s duty to find the defendant guilty or not guilty.

Commentary

Footnotes appear in the body of the instruction to reference case law discussing specific
language. The commentary for an instruction discusses relevant appellate decisions as they
relate to the content of the instruction or the elements of the crime. The commentary also, when
possible, references case law discussing lesser included offenses. It is in no way a
comprehensive analysis of what may or may not be a lesser included offense for a given offense.

For some groups of related crimes, the commentary has been combined into a single
introductory section. See, e.g., 5.1 Introduction to Murder and Manslaughter and 6.1
Introduction to Assault.
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Revisions

The revision date indicates the date the Criminal Jury Instructions Committee approved
the adoption or substantive revision of an instruction. When there has been a minor stylistic
change or an update to the commentary, but the substantive body of the instruction remains the
same, it will be indicated by a parenthetical date for modification. For example, “Revised to
December 1, 2007 (modified June 15, 2008)”” means that on June 15, 2008, the instruction or its
commentary was modified in some minor way that did not affect the substance of the instruction.

Formatting Conventions

. Bold-faced titles and subheadings are included to make the instructions easier to read and
are not part of the instruction.

. Angle brackets and italicized text are used to enclose directives to follow in customizing
the charge. E.g., <insert name of person injured>. Angle brackets are also used to refer to other
instructions that may contain some additional useful information. E.g., <See Affirmative
Defense, Instruction 2.9-1.>.

. Parentheses are used to indicate that a choice between words or phrases is necessary.
This is most commonly used for gender-specific pronouns, e.g., (he/she) or (his/her). It is also
used when a statute offers several terms, not all of which may be applicable to the charged
offense. If a statute has choices that are lengthy, such that stringing them together in a single
parentheses would be cumbersome to read, they are separated into a bulleted list. For example,

a person is guilty of kidnapping in the first degree when (he/she) abducts another
person and (his/her) intent is to compel a third person <insert as appropriate:>

e to pay or deliver money or property as ransom.

e to engage in particular conduct or to refrain from engaging in particular conduct.

. Square brackets are used to indicate that a portion of the instruction is optional. It will be
preceded by an italicized directive defining the circumstances under which the language would
be appropriate, unless it is clear from the language itself. For example,

[<If the defendant has testified about (his/her) intent:> In this case, the defendant has testified as
to (his/her) intent. You should consider my earlier instruction on evaluating the defendant’s
testimony as you would any other witness.]

Note that square brackets in commentary have their common meaning, i.e., the paraphrasing of
small portions of quoted material.
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RECENT CHANGES

The following changes were approved by the Criminal Jury Instruction Committee on
May 2, 2019:

Revisions — Sympathy and Bias

The existing instruction on sympathy and bias has been replaced with these two new
instructions:

2.10-3A Sympathy
The sympathy portion of the existing instruction on sympathy and bias has been
separated into a standalone instruction.

2.10-3B Implicit Bias

This new standalone instruction on implicit bias significantly expands and brings up
to date the brief reference to implicit bias that appeared in the existing instruction on
sympathy and bias.

Revisions — Payment Card Crimes

10.2-2 False Statement to Procure Issuance of a Payment Card -- § 53a-128b

10.2-3 Payment Card Theft -- § 53a-128¢ (a)

10.2-4 Payment Card Theft -- § 53a-128c¢ (b)

10.2-5 lllegal Transfer of a Payment Card -- § 53a-128c¢ (c)

10.2-6 Obtaining a Payment Card by Fraud -- § 53a-128c (d)

10.2-7 Receiving lllegally Obtained Payment Cards -- § 53a-128c (e)

10.2-8 Payment Card Forgery -- § 53a-128c (f)

10.2-9 Payment Card Forgery -- § 53a-128c (Q)

10.2-10 Illegal Use of a Payment Card -- § 53a-128d (1)

10.2-11 lllegal Use of a Payment Card -- § 53a-128d (2)

10.2-12 lllegal Use of a Payment Card -- § 53a-128d (3)

10.2-13 lllegal Furnishing of Money, Goods or Services on a Payment Card --
§ 53a-128e (a)

10.2-14 1lllegal Furnishing of Money, Goods or Services on a Payment Card --
§ 53a-128e (b)

10.2-15 Unlawful Completion of a Payment Card -- § 53a-128f

10.2-16 Unlawful Possession of Items Used in the Production of Payment
Cards -- § 53a-128f

10.2-17 Receipt of Money, Goods or Services Obtained by Illegal Use of a
Payment Card -- § 53a-128g

By Public Act, these offenses, which previously related only to credit cards, have

been modernized and expanded to include debit cards and digital wallets. The

instructions have been revised to reflect those changes, and other corrections and

edits have been made as needed.
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The following changes were approved by the Criminal Jury Instruction Committee on
January 28, 2019:

Revisions

The following instructions have been updated to reflect revisions to the General
Statutes as noted.

6.7-2 Stalking in the Second Degree -- § 53a-181d (b) (1)

The offense now encompasses conduct that would cause a reasonable person to
suffer emotional distress. Additionally, the definition of “course of conduct” now
includes acts by means of electronic or social media.

6.7-3 Stalking in the Third Degree -- § 53a-181e
The offense now includes conduct that would cause a reasonable person to suffer
emotional distress.

6.12-2 Trafficking in Persons -- § 53a-192a (a) (1)
The statute no longer requires more than one occurrence of sexual contact.

6.13-1 Strangulation or Suffocation in the First Degree -- § 53a-64aa

6.13-2 Strangulation or Suffocation in the Second Degree - § 53a-64bb

6.13-3 Strangulation or Suffocation in the Third Degree - § 53a-64cc
Suffocation, which involves the obstruction of a person’s nose or mouth, has been
added to the existing offenses of strangulation in the first, second, and third degrees.

7.3-1 Prostitution -- § 53a-82
The minimum age of the defendant is now eighteen rather than sixteen.

7.3-2 Patronizing a Prostitute -- § 53a-83
The statutory language has been clarified and a sentence enhancement provision has
been removed from the statute.

7.6-1 Enticing a Minor -- § 53a-90a

The statute now protects persons under the age of eighteen, rather than under the
age of sixteen, as well as persons the defendant reasonably believes to be under the
age of eighteen.

7.7-6 Possessing or Transmitting Child Pornography by Minor -- § 53a-196h
The statute was revised to eliminate minimum ages for the defendant, the other
person to whom the defendant transmitted child pornography, and the subject of the
child pornography. The statute was also revised to raise the maximum age of the
person to whom the defendant transmitted child pornography so that it now includes
sixteen-year-olds and seventeen-year-olds.

8.2-17 Carrying a Firearm while Intoxicated -- § 53-206d (a)
The threshold ratio of alcohol in the defendant’s blood was changed from ten-
hundredths to eight-hundredths of one per cent by weight.

Connecticut Criminal Jury Instructions



8.2-24 Hunting while Intoxicated -- § 53-206d (b)

The threshold ratio of alcohol in the blood of the defendant was changed from ten-
hundredths to eight-hundredths of one percent by weight or, if the defendant is
under twenty-one years of age, two-hundredths of one percent by weight. The
language prohibiting hunting while impaired by the consumption of intoxicating
liquor was removed from the statute.

8.9-8 Cruelty to Animals -- § 53-247
For repeat offenders, cruelty to animals is now elevated to a class C felony.

9.1-6 Larceny by Embezzlement -- § 53a-119 (1) and 8§ 53a-122 through 53a-
125b

9.1-7 Larceny by Obtaining Property by False Pretenses -- § 53a-119 (2) and
88 53a-122 through 53a-125b

9.1-8 Larceny by Obtaining Property by False Promise -- § 53a-119 (3) and 88
53a-122 through 53a-125b

9.1-9 Larceny of an Elderly, Conserved, Blind, or Physically Disabled Person
-- §53a-119 (1), (2) and (3) and § 53a-123 (a) (5)

Conserved persons have been added to the classes of victims that will make the

offense larceny in the second degree regardless of the nature or value of the

property. The language and title of instruction 9.1-9 have been updated to reflect

this change, and the cross-references in the footnotes of the other three instructions

have been updated.

The following changes were approved by the Criminal Jury Instruction Committee on
March 12, 2018:

New Instruction

6.11-7 Leaving Child Unsupervised in Place of Public Accommodation or
Motor Vehicle -- 8 53-21a (a)

Revision

2.8-1 Self-Defense and Defense of Others -- § 53a-19
The instruction was simplified and redundant material eliminated.
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The following changes were approved by the Criminal Jury Instruction Committee on
November 20, 2017:

New Instructions

8.2-33 Sale or Transfer of Armor Piercing or Incendiary Ammunition -- § 53-
2021 (b)

8.2-34 Transporting or Carrying Armor Piercing or Incendiary Ammunition -
- §53-202I (c)

Revisions

2.2-3 Reasonable Doubt

The reasonable doubt instruction approved by the Connecticut Supreme Court in
State v. Jackson, 283 Conn. 111, 113-14, 120-25 (2007), has been added as an
alternative.

2.6-4 ldentification of Defendant

The commentary has been revised to address the procedure to be followed, pursuant
to State v. Dickson, 322 Conn. 410 (2016), when the court disallows a first time in-
court identification of the defendant and the state requests an instruction.

2.8-3 Exceptions to Use of Deadly Physical Force: Duty to Retreat, Surrender
Property, Comply with Demand -- § 53a-19 (b)

A technical change was made in the Exception for dwelling section to indicate that

a defendant is not required to retreat before using deadly force.

2.10-1 Duties Upon Retiring

The instruction was revised to elaborate on the unanimity requirement and the need
for jurors to share, listen to, and discuss their views. The commentary was revised
to reflect the instruction required by State v. Chyung, 325 Conn. 236, 252-53
(2017), when multiple offenses having mutually exclusive mental states are
charged.

8.1-1 Sale or Possession with Intent to Sell a Controlled Substance -- § 21a-277
(@) and (b)

Footnote 1 was corrected to indicate that subsection (b) applies specifically to the

sale of marijuana.

8.4-6 Breach of the Peace in the Second Degree -- § 53a-181 (a) (5)

The definition of “fighting words” was revised to conform with Justice Eveleigh’s
concurring and dissenting opinion in State v. Baccala, 326 Conn. 232, 305 (2017).
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The following change was approved by the Criminal Jury Instruction Committee on
April 19, 2017:

2.8-3 Exceptions to Use of Deadly Physical Force: Duty to Retreat, Surrender
Property, Comply with Demand -- § 53a-19 (b)

The instruction was revised to remove a reference to the instruction on Knowledge

(2.3-3), which includes “reasonable person” language deemed incorrect in the

context of an instruction on the duty to retreat in State v. Ash, 231 Conn. 484, 495

(1994), and State v. Rios, 171 Conn. App. 1, 49-50, cert. denied, 325 Conn. 914

(2017).

The following changes were approved by the Criminal Jury Instruction Committee on
November 28, 2016:

2.8-2 Exceptions to Justification: Provocation, Initial Aggressor, Combat by
Agreement -- § 53a-19 (c)

The commentary was updated to give a more complete and up-to-date statement of

the law of combat by agreement as set forth in State v. O’Bryan, 318 Conn. 621

(2015).

7.2-1 Constancy of Accusation

For consistency with replacement pages released October 11, 2016, for State v.
Daniel W. E., 322 Conn. 593 (2016), the committee deleted a sentence stating that
constancy evidence does not strengthen the complainant’s credibility.

The following change was approved by the Criminal Jury Instruction Committee on
September 1, 2016:

7.2-1 Constancy of Accusation
The entire instruction has been replaced in conformity with the Supreme Court’s
ruling in State v. Daniel W. E., 322 Conn. 593 (2016).

The following changes were approved by the Criminal Jury Instruction Committee on
November 17, 2015:

Recent Case Law

All case law published prior to the meeting date was incorporated in the
commentary where appropriate. Changes were made to the following instructions:

2.6-13 Other Misconduct - Criminal Sexual Behavior

The committee thought that the phrase “any matter to which it is relevant” was too
broad. It was replaced by “if it is relevant to prove that the defendant had the
propensity or a tendency to engage in the type of criminal sexual behavior with
which (he/she) is charged.”
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2.8-4 Defense of Premises -- § 53a-20

In State v. Terwilliger, 314 Conn. 618, 661-62 (2014), the Supreme Court
interpreted “crime of violence” in the context of § 53a-19 as involving “only those
offenses which fall within the traditional common-law definition and do not, by
their essential elements, necessarily involve the use of deadly force or infliction of
great bodily harm.” “Only the crimes of arson and burglary fall within that
definition.” 1d., 662. The instruction was modified to reflect this.

2.11-1 Possession

In State v. Johnson, 316 Conn. 45 (2015), the Supreme Court criticized the existing
instruction as emphasizing control over premises more than control over the
contraband. The instruction has been modified to address this. All offense
instructions that contain a segment on possession have also been modified to reflect
these changes.

3.2 Attempt

In State v. Moreno-Hernandez, 317 Conn. 292 (2015), the Supreme Court
concluded that the attendant circumstances subdivision is not limited to
impossibility situations. The instruction was modified to include a definition of
“attendant circumstances” and a new commentary was added.

7.1-1 Sexual Assault in the First Degree -- § 53a-70 (a) (1)

7.1-12 Sexual Assault in the Fourth Degree -- § 53a-73 (a) (2)

In Efstathiadis v. Holder, 317 Conn. 482 (2015), the Supreme Court held that the
criminal negligence standard applied to the lack of consent element in § 53a-70 (a)
(1) and § 53a-73 (a) (2). An explanation of this standard was added to the
instructions. Note that 7.1-11 and 7.1-12 were reorganized so that subsection (a)
(2), which involves the lack of consent, is now in its own instruction (7.1-12) and all
the other subsections of § 53a-73, which have to do with the status of the victim, are
in7.1-11.

Statutory Amendments

Many of the statutes were amended by the General Assembly in the 2015 term.
Most such changes were minor, but of particular note are:

2.12-1 Persistent Offenders § 53a-40, § 53a- 40a, § 53a-40d and § 53a-40f
A new category, persistent offender for possession of a controlled substance, was
added.

5.4-1 Felony Murder -- § 53a-54c
Home invasion was added to the list of crimes that could support a charge of felony
murder.

8.1-7 lllegal Possession -- § 21a-279

The statute was modified to a single offense of possession of a controlled substance
with a single punishment, a class A misdemeanor, rather than distinguishing
between narcotic substances, hallucinogenic substances, cannabis-type substances,
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and other controlled substances with different punishment schemes for each type of
substance.
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PART 1: PRELIMINARY AND TRIAL
INSTRUCTIONS

1.1 TO THE VOIR DIRE PANEL
1.2 BEFORE EVIDENCE

Introduction

Preliminary instructions serve the important function of orienting the jurors to the nature
of the trial to come. It is helpful to explain at the very start the nature and scope of the jury’s
duty, some of the basic ground rules and the issues to be decided. Introductory remarks and
instructions should be limited to basic legal principles that inform the jurors or prospective jurors
of their responsibilities and obligations as jurors and that guide them in fulfilling those
responsibilities and obligations. See State v. Faust, 237 Conn. 454, 460-61 (1996).

“A preinstruction . . . in the form of an indoctrination film, is permissible to provide
preliminary instruction to prospective jurors.” State v. Beall, 61 Conn. App. 430, 440, cert.
denied, 255 Conn. 954 (2001).

The court should never provide “information to the jury regarding the consequences of a
guilty verdict, or about the sentencing process.” State v. Makee R., 306 Conn. 371, 384 (2012).

The court is required to instruct newly selected jurors on their responsibilities to avoid
publicity about the case and any communication with others concerning the facts of the case.
Kervick v. Silver Hills Hospital, 309 Conn. 688 (2013). See Supplemental Information for
Selected Jurors and Alternates, Instruction 1.1-6.
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1.1 TO THE VOIR DIRE PANEL

1.1-1 Introducing the Case to the Panel

1.1-2 Role of the Jury

1.1-3 Constitutional Principles

1.1-4 The Voir Dire Process

1.1-5 Juror’s Duties and Responsibilities

1.1-6 Supplemental Instruction for Selected Jurors
and Alternates
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1.1-1 Introducing the Case to the Panel

Revised to December 1, 2007

We are here starting the trial of a criminal case. In this case the state accuses the defendant of
committing <insert number of offenses charged> crimes; these accusations are contained in
<insert number of counts> counts in the information, which I will now read to you.

<Read information.>

The information that | have read to you is not evidence; the fact that the state accuses the
defendant of committing these crimes does not mean to any extent that the defendant is guilty or
that the defendant has done anything wrong. The information is simply the formal means of
bringing the defendant to court for trial.

The state has the burden to prove beyond a reasonable doubt every element of each crime
charged.

The defendant has pleaded not guilty and elected to be tried before a jury.

The state is represented by <insert name of prosecutor>, who will introduce (himself/herself)
and (his/her) associates in a few moments.

The defendant is represented by <insert name of defense counsel>, who will also introduce
(himself/herself) and (his/her) associates in a few moments.

Connecticut Criminal Jury Instructions



1.1-2 Role of the Jury

Revised to December 1, 2007

As a juror it will be your duty to decide, based on the evidence presented here in this courtroom,
whether or not the state has proved beyond a reasonable doubt the elements of each crime
charged in a count.

It is your job as jurors to decide the facts. You will decide what the facts are based on the
evidence presented in this courtroom; you will not make any private investigations. As a juror,
you may draw any and all inferences that you find reasonable and logical from the evidence you
hear. You will follow the instructions as to the law that applies in this case as | will explain it to
you. You must follow the instructions as to the law, whether or not you agree with it. As jurors
you must put aside your personal opinions as to what the law is or should be, and you must apply
the law as | instruct. You will apply the law, as instructed, to the facts you find, based on the
evidence, and in that way reach your verdict.

As to each count, your verdict will be either guilty or not guilty. Your verdict as to a count must
be unanimous; all (six / twelve) jurors must agree on the verdict as to each count.
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1.1-3 Constitutional Principles

Revised to December 1, 2007

There are a few basic principles of law that apply to all criminal cases. The first is the
presumption of innocence. Every defendant in a criminal case is presumed to be innocent; this
presumption of innocence remains with the defendant throughout the trial unless and until the
state proves beyond a reasonable doubt the elements of the crime charged. The defendant does
not have to prove that (he/she) is innocent.

The burden of proof is on the state to prove beyond a reasonable doubt the elements of a crime
charged under a count before you can find the defendant guilty of that crime. In my later
instructions to you I will fully explain what is meant by burden of proof and proof beyond a
reasonable doubt. | will also explain the elements of each crime charged.

Every defendant in a criminal case has the right not to testify if (he/she) so chooses. This is a
right guaranteed by the constitution of the United States and the constitution of Connecticut. If,
in this case, the defendant does not testify, you must draw no unfavorable inferences from the
defendant’s failure to testify.
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1.1-4 The Voir Dire Process

Revised to August 13, 2013

In a moment | will excuse you from the courtroom. Then each of you will be invited back into
the courtroom, one by one; you will be seated in the witness box and each of the lawyers will ask
you questions. If you understand the question, please answer it. If you do not understand the
question, just say so and the lawyer will restate it for you. Remember, please, there are no right
or wrong answers to these questions. In response to each question simply give your honest
response; that is all that is needed. The purpose of this questioning process is to permit the
lawyers and their clients to decide if they wish you to be a juror in this particular case.

Before | excuse you, the attorneys will introduce themselves and each of them will make brief
comments to you. They will read to you a list of names of people who are in some way
connected to this case, or who may come before the court as witnesses. Listen carefully to the
list to see if you know any of them. If you do, do not talk to others about it, but let me know
when you come back on your own.*

Jurors must be fair and impartial. If you think that you cannot be fair and impartial in this
particular case for some reason, please do not tell us now, and do not share it with the other
members of the panel while you are waiting to go through the questioning procedure, but do
share it with us when you are brought back into this courtroom.

While you are under consideration as a juror in this case, do not discuss the case or reasons why
you cannot serve with the others on the voir dire panel. There will be (six / twelve) jurors and
two alternate jurors selected for this case.

L“A trial court may pose questions to entire venire panels prior to individual voir dire . . . and
may dismiss for cause any panel member whose answers to the court’s inquiries reveal bias.”
State v. Faust, 237 Conn. 454, 462 (1996). The individual panel members should not be
questioned further in the presence of the panel. *“A prospective juror’s biased opinions or
attitudes, expressed through answers to specific questions in the presence of other members of
the venire panel, may taint the impartiality of the other members.” 1d., 463.
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1.1-5 Juror’s Duties and Responsibilities

Revised to August 13, 2013

While you are under consideration as a juror in this case, you cannot discuss this case with
anyone, not even other persons who have been selected as jurors. If you are selected as a juror or
an alternate, you may only tell your employer and your family that you have been selected as a
juror -- nothing more.

Also, you cannot conduct any private research while you are waiting to be questioned today, by
using the Internet or any other means. The parties have a right to have the case decided only on
evidence they know about and that has been introduced here in court. Information you may find
outside the courtroom has not been tested by the oath to tell the truth and by cross-examination
and may be unreliable.

Also, if there is anything regarding this case on radio or television or in the newspaper, you
cannot listen to it, watch it or read it. If you do come across any reports in the newspaper or a
magazine, on TV, or any Internet site or “blog,” you may not read or watch them because they
may refer to information not introduced here in court or they may contain inaccurate
information.

You may not communicate to anyone any information about the case. This includes
communication by any means, such as text messages, email, Internet chat rooms, blogs, and
social websites like Facebook, MySpace, YouTube, or Twitter.

Participating in a criminal case as a juror is an important duty. We will attempt to keep any
inconvenience for you to a minimum.

<Explain briefly the anticipated schedule of the trial.>

<Excuse the panel.>
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1.1-6 Supplemental Instruction for Selected Jurors
and Alternates

Revised to November 6, 2014

Now that you have been selected to serve in this criminal trial you will be obligated by your oath
to follow the rules of juror conduct until you are discharged by the court.

It is your sworn duty to decide the factual issues based only on the evidence presented in court.
You must not perform any investigation or research on any issue of fact, law, or legal procedure.
Additionally you must avoid all publicity about the case and all communications to or from
anyone about the case or any issues arising in it. If you are exposed to any such publicity or
communications despite your best efforts to follow this instruction to avoid it, you must
immediately inform this court about the exposure in writing, without advising any other jurors
about the fact or the nature of the exposure, so that the court can follow up, as necessary, with
you and/or other jurors, to protect the parties’ right to a fair trial.

Do you understand?

Commentary
The Supreme Court ordered that all trial courts provide this instruction to each newly
selected juror before the juror leaves the courthouse after selection. Kervick v. Silver Hills
Hospital, 309 Conn. 688 (2013).
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1.2 BEFORE EVIDENCE

1.2-1 Introduction

1.2-2 Nature of the Charges

1.2-3 Constitutional Principles

1.2-4 Outline of the Trial

1.2-5 Function of the Court and Jury

1.2-6 Evidence

1.2-7 Credibility of Witnesses

1.2-8 Police Testimony

1.2-9 Objections

1.2-10 Your Conduct as Jurors

1.2-11 Note-Taking

1.2-12 Daily Schedule

1.2-13 Use of Interpreters - In General
1.2-14 Accepting Translation as the Evidence
1.2-15 When Defendant Has an Interpreter
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1.2-1 Introduction

Revised to December 1, 2007

My remarks at this time are to generally acquaint you with some of the legal principles that will
control your deliberations and to give you an idea of how the trial will proceed, how long it is
expected to take, and what our daily schedule will be. You will get detailed instructions of law
at the end of the trial before you begin your deliberations.
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1.2-2 Nature of the Charges

Revised to December 1, 2007

This is a criminal case. The state has brought charges against <insert name of defendant> as
follows: <read information>.

The information which I just read is not evidence. It is merely the formal means of accusing a
person of a crime and bringing (him/her) to trial. You must not consider it as any evidence of the
guilt of the defendant or draw any inference of guilt because the defendant has been arrested and
formally charged. Each charge against the defendant is set forth in the information as a separate
count, and you must consider each count separately in deciding this case.

<ldentify each offense charged and summarize the elements.>
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1.2-3 Constitutional Principles

Revised to September 23, 2013

Every defendant in a criminal case is presumed to be innocent and this presumption of innocence
remains with the defendant throughout the trial unless and until (he/she) is proved guilty beyond
a reasonable doubt.

The burden is on the state to prove the defendant guilty beyond a reasonable doubt, and that
burden of proof never shifts throughout the trial. Unless you find at the conclusion of all the
evidence that the state has proved beyond a reasonable doubt that the defendant has committed
every element of an offense, you must find (him/her) not guilty of that offense. On the other
hand, if you are satisfied that the evidence establishes the guilt of the defendant beyond a
reasonable doubt, you should not hesitate to find (him/her) guilty.

[<Include only after discussion with and agreement by defense counsel.> The defendant may or
may not testify in this case. An accused person has the option to testify or not to testify at the
trial. (He/she) is under no obligation to testify. (He/she) has a constitutional right not to testify.
You must draw no unfavorable inferences from the defendant’s choice not to testify.]
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1.2-4 Qutline of the Trial

Revised to December 1, 2007

The procedure of the trial is as follows:
After | finish this instruction, the state will present its evidence.’

Then the defendant may present evidence. The defendant has no legal obligation to present
evidence. The law does not require a defendant to prove (his/her) innocence or to produce any
evidence. If the defendant does present evidence, the state may then present rebuttal evidence if
it so chooses.

When all evidence has been presented to you, the lawyers will then make their argument to you.
Bear in mind that argument is not evidence; you may consider argument of counsel during your
deliberations, but it is not evidence.

Under our rules, the state argues first; then the defendant through counsel argues; and the state
argues a second time. But the defendant does not argue a second time. Each counsel is given the
same amount of time for argument; it is only the state that breaks its argument in two parts.

When arguments are completed, | will then instruct you as to the law that you must apply in this
case.

At the conclusion of the instructions, | will send you to the jury room to begin your deliberations.
That is the first time you will discuss this case with anyone. Up until that time you will not
discuss this case with anyone -- not even each other.

Once deliberations start, all deliberations must be conducted in the jury room only when all
jurors are present. When you deliberate, you apply the facts that you find to the law as I instruct
you to reach your verdict. Your verdict must be unanimous.

LI the parties will be making opening statements, note that here with an explanation that such
statements are not evidence, but merely a brief overview of the evidence that the jury will hear.
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1.2-5 Function of the Court and Jury

Revised to December 1, 2007

My responsibility, as judge, is to conduct the trial of this case in an orderly, fair and efficient
manner, to rule on questions of law arising during the trial, and to instruct you as to the law that
applies to this case. It is your duty to accept the law as | state it to you, whether you agree with it
or not.

My actions during the trial in ruling on claims or objections by counsel, in comments to counsel,
in questions to witnesses or in setting forth the law in instructions to you are not to be taken by
you as any indication of my opinion as to how you should determine the issues of fact. If you
come to believe during the trial that | have expressed or intimated any opinion as to the facts,
you should disregard it. As I’ve told you, my job as judge is to ensure that there is a fair trial, so
that you can decide the case.

During the course of the trial, | may occasionally ask questions of a witness. Do not assume that
I hold any opinion on the matter to which my questions may relate. Remember at all times that
you, as jurors, are at liberty to disregard all comments of the court in arriving at your own
findings as to the facts. You must not take anything I may say or do during the trial as indicating
what | think of the evidence or what you verdict should be.

Your function as the jury is to determine the facts. You are the sole and exclusive judges of the
facts, and you alone determine the weight, the effect and the value of the evidence, as well as the
credibility of the witnesses. You must consider and weigh the testimony of all the witnesses who
appear before you and you alone are to determine whether to believe any witness and the extent
to which any witness should be believed. It is your responsibility to resolve any conflicts in
testimony that may arise during the course of the trial and to determine where the truth lies. You
are entitled in the course of evaluating the evidence to draw any and all inferences that you find
reasonable and logical from the evidence you hear.
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1.2-6 Evidence

Revised to December 1, 2007

You will decide what the facts are from the evidence that will be presented in this courtroom.
That evidence will consist of the testimony of witnesses, documents and other material admitted
into evidence as exhibits, and any facts on which the lawyers agree or that | may instruct you to
accept.

The following are not evidence and you must not consider them as evidence in deciding the facts
of this case:

e statements and arguments by the attorneys,

e questions and objections of the attorneys, and

e testimony that I instruct you to disregard.

There are two kinds of evidence: direct and circumstantial. Direct evidence is testimony by a
witness about what that witness personally saw or heard or did. Circumstantial evidence is
indirect evidence; that is, it is evidence from which you can infer another fact. As an example: if
you wake up in the morning and see that the sidewalk is wet, you may infer that it rained during
the night. The wet sidewalk is circumstantial evidence that it rained. Other evidence, however,
may provide another explanation for the water on the sidewalk, such as a garden hose that was
left on overnight. Therefore, before you decide that a fact has been proved by circumstantial
evidence, you must consider all the evidence in the light of reason, experience and common
sense.

In deciding this case, you may consider both direct and circumstantial evidence. The law
permits you to give equal weight to both, but it is for you to decide how much weight to give to
any evidence.

Some evidence may be admitted for a limited purpose only. When I instruct you that a piece of

evidence has been admitted for a limited purpose, you must consider it only for that purpose and
for no other.
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1.2-7 Credibility of Witnesses

Revised to December 1, 2007

In deciding the facts of this case, you are the sole judges of the credibility of the witnesses. You
will have to decide which witnesses to believe and which witnesses not to believe. You may
believe everything a witness says or only part of it or none of it. Every witness starts on an equal
basis. You are to listen to all of them with an open mind and judge them all by the same
standards.
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1.2-8 Police Testimony

Revised to December 1, 2007

Police will be testifying in this case. You must determine the credibility of police officials in the
same way and by the same standards as you would evaluate the testimony of any other witness.
The testimony of a police official is entitled to no special or exclusive weight merely because it
comes from a police official. You should recall (his/her) demeanor on the stand and manner of
testifying, and weigh and balance it just as carefully as you would the testimony of any other
witness. You should neither believe nor disbelieve the testimony of a police official just because
(he/she) is a police official.

Connecticut Criminal Jury Instructions



1.2-9 Objections

Revised to December 1, 2007

During the course of the trial, counsel for either party may object to a question asked by the other
lawyer. It is the responsibility of counsel to object to evidence which he or she believes is not
properly admissible, and you should not be prejudiced in any way against a lawyer who makes
objections. When that happens, | will rule on that objection. If I sustain the objection, you will
not hear an answer to the question and you should not wonder why it was asked or speculate as
to what an answer might be. If I overrule an objection, you will hear an answer to the question
and you may give it whatever consideration you feel it is entitled to.

There may be times when counsel or the court may ask that you be excused when arguments or
objections are made. Those arguments often include matters of evidence that the court may
eventually exclude. The reason that I ask you to step out is to assure that you will not hear
evidence that is not properly admissible and not to keep from you evidence that you should hear.
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1.2-10 Your Conduct as Jurors

Revised to September 23, 2013

A few moments ago you took an oath that will govern your conduct as jurors between the time
you took that oath and the time that you are discharged by me after you have rendered a verdict
in this case. That oath and the rules of court obligate you to do certain things and to avoid other
things, and | want to review your obligations for you now.

First, you must decide this case based only on the evidence presented here in court and on the
law as | will explain it to you.

Second, do not make up your minds about what your verdict will be until after you have heard all
the evidence, heard the closing arguments of the attorneys and my instructions on the law, and,
after that, you and your fellow jurors have discussed the evidence. Keep an open mind until that
time.

There are some rules that flow from these obligations, and I’ll go over them now.

You may not perform any investigations or research or experiments of any kind on your own,
either individually or as a group. Do not consult any dictionaries for the meaning of words or
any encyclopedias for general information on the subjects of this trial. Do not look anything up
on the Internet concerning information about the case or any of the people involved, including
the defendant, the witnesses, the lawyers, or the judge. Do not get copies of any statutes that
may be referred to in court. Do not go to the scenes where any of the events that are the subject
of this trial took place or use Internet maps or Google Earth or any other program or device to
search for or view any place discussed during the case.

Why? Because the parties have a right to have the case decided only on evidence they know
about and that has been introduced here in court. If you do some research or investigation or
experiment that we don’t know about, then your verdict may be influenced by information that
has not been tested by the oath to tell the truth and by cross-examination.

The same thing is true of any media reports you may come across about the case or anybody
connected with the case. If you do come across any reports in the newspaper or a magazine, on
TV, or any Internet site or “blog,” you may not read or watch them because they may refer to
information not introduced here in court or they may contain inaccurate information. If you are
accidentally exposed to such information, do not discuss it with your fellow jurors and notify the
clerk in writing.

You may not discuss the case with anyone else, including anyone involved with this case until
the trial is over, and you have been discharged as jurors. “Anyone else” includes members of
your family, your friends, your coworkers; if you wish, you may tell them you are serving as a
juror, but you may not tell them anything else about the case until it is over, and | have
discharged you. You may not talk to any of the court personnel, such as marshals and clerks,
about the case. You may not ask any friends you have who are lawyers or law enforcement
personnel for advice or information about any matters related to this case.
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Why is that? Because they haven’t heard the evidence you have heard, and in discussing the
case with them, you may be influenced in your verdict by their opinions, and that would not be
fair to the parties, and it may result in a verdict that is not based on the evidence and the law.

You may not communicate to anyone any information about the case. This includes
communication by any means, such as text messages, email, Internet chat rooms, blogs, and
social websites like Facebook, MySpace, YouTube, or Twitter.

Both the defendant and the state are entitled to a fair trial, rendered by an impartial jury, and you
must conduct yourself so as to maintain the integrity of the trial process. When you have
rendered a verdict and been dismissed by the court, you will be free to discuss the case with
anyone you wish, though remember that you are not required to. Until then you must be focused
solely on the evidence presented in the courtroom and your obligations to the fairness of the
proceeding.

In addition, you may not talk to each other about the case until I tell you to do so, and that will
not be until you have heard all the evidence, you have heard the closing arguments of the
attorneys, and you have heard my instructions on the law that you are to apply to the facts you
find to be true. Why is that? It may seem only natural that you would talk about the case as it is
going on. The problem with that is, when people start discussing things, they take positions on
them and express opinions which are often hard for them to change later on. So, if you were
permitted to discuss the case while it’s going on, you might reach conclusions or express
opinions before you have heard all the evidence or heard the final arguments of counsel or heard
the law that you must apply. Your verdicts in the case might then be improperly influenced by
the conclusions or opinions you or your fellow jurors have reached before you knew about all of
the evidence or the law that will help you put that evidence in the proper context for your
verdicts.

What happens if these rules are violated by a juror? In some cases violations of the rules of juror
conduct have resulted in hearings after trial at which the jurors have had to testify about their
conduct. In some cases the verdict of the jury has been set aside and a new trial ordered because
of jury misconduct. So, it is very important that you abide by these rules.

If someone should attempt to talk to you, please report it to the clerk immediately. If you see or
hear anything of a prejudicial nature or that you think might compromise the proper conduct of

this trial, please report it to the clerk immediately. These communications should be in writing.
Do not discuss any such matters with your fellow jurors.
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1.2-11 Note-Taking

Revised to June 12, 2009

Note: The trial court has discretion to permit the jurors to take notes, but if it is allowed a
precautionary instruction must be given. Esaw v. Friedman, 217 Conn. 553 (1991).

You may, if you wish, take notes during the course of the trial. <Have the court officer or
marshal distribute note pads and pencils.> You are not required to take notes, even if all of
your fellow jurors do.

Let me emphasize some ground rules for you regarding note-taking. Notes are a sound tool to
help you refresh your recollection during the deliberative phase of this trial; however, notes, by
themselves, are not foolproof. If there is a conflict between your notes and your recollection, it
IS your recollection that must prevail.

Additionally, if there is a conflict between your recollection and the notes of a fellow juror, it is
your recollection that should prevail. Your notes are not evidence. You will recall my earlier
definition of what constitutes evidence. Your verdict must be based exclusively on evidence
presented at trial and the principles of law given to you in my final instructions.

The note-taking process should not distract you from focusing on the witness because the
credibility you ascribe to a witness is critical. It is essential that you do not allow note-taking to
interfere with or to impede your ability to view the witness, to listen to him or her, and to size
him or her up; that is to properly evaluate the witness. You should not be so preoccupied with
taking notes that you overlook what the witness is saying and how that witness is saying it. You
may find that note-taking may distract you from giving full attention to a witness. You will need
to observe the demeanor of a witness while he or she is testifying. You will be able to get
testimony played back to you during your deliberations, so you do not need to make your own
record of exactly what was said.

There is no need to try to take a lot of notes or to take down the testimony word for word. You
may not make or modify any notes outside of court. Note pads will be collected at the end of
each trial day and kept secure and confidential by the marshal or court officer. No one will look
at them.

Whatever notes you take are confidential. You are not to exchange or discuss your notes with
your fellow jurors during the trial itself. You may discuss your notes, if you choose, during the
deliberation phase. Just as you cannot discuss or deliberate this case among yourselves until the
case has been completed, so too, you cannot exchange or discuss your notes until the trial has
been completed.

There is no requirement, of course, that you take notes. This is an option to be exercised by each

of you individually. Those of you who elect not to take notes will be no less conscientious than
jurors who take notes.
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The juror who takes few or no notes should not permit his or her individual recollection to be
influenced by a juror whose notes may differ from that recollection. Notes are only a tool and
are not always accurate. Do not assume that a voluminous note-taker is taking notes that are
necessarily more accurate.

| take notes because | may be asked to rule on issues during the course of the evidence. Your
decision whether to take notes at any point should not be influenced by my note-taking.

Finally, notwithstanding note-taking by you and your fellow jurors, do not hesitate to seek a
reading of any portion of the testimony if you deem it essential during your deliberations.

Commentary

State v. Mejia, 233 Conn. 215, 228-29 (1995), applied the rule of Esaw v. Friedman, 217
Conn. 553, 556 (1991), to criminal trials. Juror note-taking is improper without the court’s
permission. State v. Collins, 38 Conn. App. 247, 255-60 (1995). In Collins, the court instructed
the jurors that note-taking was prohibited because “written notes tend to take on a greater
significance, in the jury room than they may deserve. ... There are good note takers, and there
are bad note takers. They also tend to cause a mind set, in the person of the taker of the notes.”
Id., 259 n.11. If the court does allow note-taking, the “court should instruct the jurors that their
notes are merely aids to their memories and should not be given precedence over their
independent recollection of the evidence, that a juror who has not taken notes should rely on his
recollection of the evidence and should not be influenced by the fact that other jurors have done
so, and that they should not allow their note-taking to distract them from paying proper attention
to the evidence presented to them.” Esaw v. Friedman, supra 217 Conn. 563.

Practice Book § 42-9 provides that “[t]he members of the jury may, in the discretion of
the judicial authority, take notes and submit questions to be asked of witnesses during the trial of
a criminal action.” There is no appellate authority concerning the procedures to be used if the
court allows the jury to submit questions for witnesses.
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1.2-12 Daily Schedule

Revised to December 1, 2007

The lawyers have informed me that they expect the evidentiary portion of the trial to take <insert
estimated number of days>. That is only an estimate, and the trial may go for a longer or shorter
period of time. | will try my best to keep you informed during the trial if any adjustments are
expected.

Once the evidence is presented and the case is presented to you for deliberations, the length of
the deliberations will depend on you.

<Inform the jury of the time trial will begin each day, and when breaks and lunch will occur.>
During the trial, any communication you wish to make with me must be in the form of a note,
which will be read to the lawyers and the parties and made a part of the record. If you have a

question, write it down and give it to the marshal or court officer who will bring it to me.

<Conclude with any other practicalities about the conduct of the trial.>
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1.2-13 Use of Interpreters - In General

New, May 10, 2012

Our courts are open to everyone, regardless of their ability to understand and speak English. No
matter what language people speak, they have the right to have their testimony heard and
understood. In this case, some of the testimony will be given in <name of language>, and
translated into English by an interpreter.

The interpreter does not work for either side in this case, and is completely neutral in the matter.
The interpreter will take an oath to translate between English and <specify other language>
accurately and impartially to the best of the interpreter’s skill and judgment. The interpreter will
repeat only what is said and will not add, omit, or summarize anything. You are not to draw any
conclusions from any conduct of the interpreter that (he/she) is expressing any opinion about the
content of the testimony.

You should treat the interpretation of the witness testimony as if the witness had spoken English
and no court interpreter were present. You must evaluate interpreted testimony as you would
any other testimony. That is, you must not give interpreted testimony any greater or lesser
weight than you would if the witness had spoken English.

You must not make any assumptions about a witness or a party based solely upon the use of an

interpreter to assist that witness or party. Do not allow the witness’ inability to speak English to
affect your view of the witness’ credibility.
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1.2-14 Accepting Translation as the Evidence

New, May 10, 2012

Some of you may speak or understand the language used by the witness(es). If so, disregard
completely what the witness says in the other language. Consider as evidence only what is
provided by the court interpreter in English. This ensures that all jurors consider the same
evidence.

If, however, during the testimony there is a question as to the accuracy of the English
interpretation, you should bring this matter to my attention immediately by raising your hand.
You should not ask your question or make any comment about the interpretation in the presence
of the other jurors, or otherwise share your question or concern with any of them. 1 will take
steps to see if your question can be answered and any discrepancy resolved. If, however, after
such efforts a discrepancy remains, | emphasize that you must rely only upon the official English
interpretation as provided by the court interpreter and disregard any other contrary interpretation.
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1.2-15 When Defendant Has an Interpreter

New, May 10, 2012

The defendant in this case is not sufficiently fluent in the English language for trial purposes.
(He/She) has a constitutional right to a court certified interpreter. This is because a defendant
who lacks an understanding of the legal proceedings surrounding (his/her) case cannot assist in
the defense, challenge the accusers, and make informed choices regarding (his/her) fundamental
rights. It is through the use of qualified interpreters that defendants who cannot fully understand
English are afforded the same fair treatment and opportunities in their defense as English
speaking defendants.

Commentary
The federal due process clause requires continuous translations at trial when a non-
English speaking defendant cannot understand or appreciate the proceedings. State v. Munoz,
233 Conn. 106, 132 (1995).
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PART 2: GENERAL INSTRUCTIONS

2.1 OPENING

2.2 CONSTITUTIONAL PRINCIPLES

2.3 MENS REA

2.4 EVIDENCE IN GENERAL

2.5 SPECIAL TYPES OF WITNESSES

2.6 SPECIAL TYPES OF EVIDENCE

2.1 GENERAL DEFENSES

2.8 JUSTIFICATION DEFENSES

2.9 AFFIRMATIVE DEFENSES

2.10 CONCLUDING

2.11 COMMON SEGMENTS OF OFFENSE
INSTRUCTIONS

2.12 PART B INFORMATIONS
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2.1 OPENING

2.1-1 Court’s Duty to Instruct
2.1-2 Function of Court and Jury
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2.1-1 Court’s Duty to Instruct

Revised to November 6, 2014

Members of the jury, you have heard the evidence presented in this case. It is now my duty to
instruct you as to the law that you are to apply in this case.
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2.1-2 Function of Court and Jury

Revised to November 6, 2014

It is exclusively the function of the court to state the rules of law that govern the case, with
instructions as to how you are to apply them. It is your obligation to accept the law as | state it.
You must follow all of my instructions and not single out some and ignore others; they are all
equally important.

You are the sole judge of the facts. It is your duty to find the facts. You are to recollect and
weigh the evidence and form your own conclusions as to what the ultimate facts are. You may
not go outside the evidence introduced in court to find the facts. This means that you may not
resort to guesswork, conjecture or suspicion, and you must not be influenced by any personal
likes or dislikes, opinions, prejudices or sympathy.

You should not be influenced by my actions during the trial in ruling on motions or objections by
counsel, or in comments to counsel, or in questions to witnesses, or in setting forth the law in
these instructions. You are not to take my actions as any indication of my opinion as to how you
should determine the issues of fact.

Any reference | make to the evidence is only for the purpose of clarification of some point of law
or a point of illustration or to refresh your recollection as to the general nature of the testimony.

I do not intend to emphasize any evidence | mention or limit your consideration to it. If I do not
mention certain evidence, you will use the evidence from your recollection. If my recollection of
the evidence does not comport with your recollection, then it is your recollection which must
prevail because you are the exclusive trier of the facts.

The defendant justly relies upon you to consider carefully (his/her) claims, to consider carefully
all of the evidence and to find (him/her) not guilty if the facts and the law require such a verdict.
The defendant rightfully expects fair and just treatment at your hands.

At the same time, the state of Connecticut and its people look to you to render a verdict of guilty
if the facts and law require such a verdict.!

The law prohibits the state’s attorney or defense counsel from giving personal opinions as to
whether the defendant is guilty or not guilty. It is not their assessment of the credibility of
witnesses that matters, only yours.

1 Do not include the following language: “The state as well does not want the conviction of an
innocent person. The state is as much concerned in having an innocent person acquitted as in
having a guilty person convicted.” State v. Carrion, 313 Conn. 823, 847-49 (2014) (using its
supervisory authority to direct trial courts to not include this language). This language has
repeatedly been criticized by the Appellate Court. 1d., 848-49 n.17.

Connecticut Criminal Jury Instructions



Commentary
See, e.g., State v. Faust, 237 Conn. 454, 477-78 (1996); State v. Mejia, 233 Conn. 215,
242-43 (1995); State v. Francis, 228 Conn. 118, 133-35 (1993); State v. Walton, 227 Conn. 32,
63 (1993). State v. Gannon, 75 Conn. 206, 218-37 (1902), contains a thorough discussion
regarding the functions of the court and jury.

Marshaling the evidence

In State v. Lemoine, 233 Conn. 502 (1995), the Supreme Court addressed the issue of
“whether the trial court, in its jury instructions in a criminal trial, has a constitutional obligation
to refer to the evidence relating to the crimes charged in the information.” 1d., 504. The Court
concluded “that review of or comment on the evidence is not constitutionally mandated where
the trial court, in the exercise of its sound discretion, determines that such commentary is not
necessary and that the jury would be properly instructed and not misled in its absence.” Id., 512.

The trial court should always caution the jury that “it should rely on its own recollection
of the facts, rather than on the characterizations set forth by the court in the charge” and that the
court, in commenting on the evidence, does “not intend either to emphasize certain evidence
above other evidence or to avoid mentioning certain evidence.” State v. Delgado, 247 Conn.
616, 627-31 (1999); see also State v. Davis, 255 Conn. 782, 797-800 (2001); State v. Reid, 254
Conn. 540, 559-60 (2000); State v. Johnson, 53 Conn. App. 476, 482-84, cert. denied, 249 Conn.
929 (1999); State v. Adams, 52 Conn. App. 643, 647-48 (1999), aff’d, 252 Conn. 752, cert.
denied, 531 U.S. 876, 121 S. Ct. 182, 148 L. Ed. 2d 126 (2000).

It is not necessary to marshal the evidence when the issues are not complex. State v.
Youngs, 97 Conn. App. 348, 366-67, cert. denied, 280 Conn. 930 (2006).
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2.2 CONSTITUTIONAL PRINCIPLES

2.2-1 Presumption of Innocence
2.2-2 Burden of Proof

2.2-3 Reasonable Doubt

2.2-4 Defendant’s Option to Testify
2.2-5 Self-Represented Defendant
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2.2-1 Presumption of Innocence

Revised to December 1, 2007 (modified November 6, 2014)

In this case, as in all criminal prosecutions, the defendant is presumed to be innocent unless and
until proven guilty beyond a reasonable doubt. This presumption of innocence was with this
defendant when (he/she) was first presented for trial in this case. It continues with (him/her)
throughout this trial, unless and until such time as all evidence produced here in the orderly
conduct of the case, considered in the light of these instructions of law, and deliberated upon by
you in the jury room, satisfies you beyond a reasonable doubt that (he/she) is guilty. The
presumption of innocence applies individually to each crime charged and it may be overcome as
to each specific crime only after the state introduces evidence that establishes the defendant’s
guilt as to each crime charged beyond a reasonable doubt.*

If and when the presumption of innocence has been overcome by evidence proving beyond a
reasonable doubt that the accused is guilty of the crime charged, then it is the sworn duty of the
jury to enforce the law and to render a guilty verdict.?

! See State v. Gerald W., 103 Conn. App. 784, 790, cert. denied, 284 Conn. 933 (2007).

2 See State v. DelValle, 250 Conn. 466, 473 n.10 (1999) (encouraging use of this language to
deter jury nullification).

Commentary

“The presumption of innocence is not evidence . . . but instead is a way of describing the
prosecution’s duty to produce evidence of guilt and to convince the jury beyond a reasonable
doubt.” State v. Gerald W., 103 Conn. App. 784, 789 (2007). The presumption of innocence
and the reasonable doubt standard are “inextricably intertwined.” 1d., 789-90 n.4; see also State
v. Jackson, 283 Conn. 111, 116 (2007).

“[1]n a criminal case the term [presumption of innocence] does convey a special and
perhaps useful hint over and above the other form of the rule about the burden of proof, in that it
cautions the jury to put away from their minds all the suspicion that arises from the arrest, the
indictment, and the arraignment, and to reach their conclusion solely from the legal evidence
adduced. In other words, the rule about burden of proof requires the prosecution by evidence to
convince the jury of the accused’s guilt; while the presumption of innocence, too, requires this,
but conveys for the jury a special and additional caution (which is perhaps only an implied
corollary to the other) to consider, in the material for their belief, nothing but the evidence, i.e.,
no surmises based on the present situation of the accused.” (Emphasis in original; internal
quotation marks omitted.) State v. Dickson, 150 Conn. App. 637, 654 (2014) (rejecting
defendant’s request to use “presumed to be not guilty” rather than “presumed to be innocent”),
aff’d, 322 Conn. 410 (2016).

Connecticut Criminal Jury Instructions



2.2-2 Burden of Proof

Revised to December 1, 2007

The state has the burden of proving that the defendant is guilty of the crime with which (he/she)
is charged. The defendant does not have to prove (his/her) innocence. This means that the state
must prove beyond a reasonable doubt each and every element necessary to constitute the crime
charged.

Whether the burden of proof resting upon the state is sustained depends not on the number of

witnesses, nor on the quantity of the testimony, but on the nature and quality of the testimony.
Please bear in mind that one witness’s testimony is sufficient to convict if it establishes all the
elements of the crime beyond a reasonable doubt.
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2.2-3 Reasonable Doubt

Revised to November 20, 2017
<The court may give either of the following instructions.>

[The meaning of reasonable doubt can be arrived at by emphasizing the word reasonable. It is
not a surmise, a guess or mere conjecture.* It is not a doubt raised by anyone simply for the sake
of raising a doubt. It is such a doubt as, in serious affairs that concern you, you would heed; that
is, such a doubt as would cause reasonable men and women to hesitate to act upon it in matters
of importance.? It is not hesitation springing from any feelings of pity or sympathy for the
accused or any other person who might be affected by your decision. It is, in other words, a real
doubt, an honest doubt, a doubt that has its foundation in the evidence or lack of evidence.? It is
doubt that is honestly entertained and is reasonable in light of the evidence after a fair
comparison and careful examination of the entire evidence.*

[Proof beyond a reasonable doubt does not mean proof beyond all doubt; the law does not
require absolute certainty on the part of the jury before it returns a verdict of guilty.® The law
requires that, after hearing all the evidence, if there is something in the evidence or lack of
evidence that leaves in your minds, as reasonable men and women, a reasonable doubt as to the
guilt of the accused, then the accused must be given the benefit of that doubt and acquitted.
Proof beyond a reasonable doubt is proof that precludes every reasonable hypothesis except guilt
and is inconsistent with any other rational conclusion.®]

Alternative instruction’

[The state has the burden of proving each and every element necessary to constitute the crime
charged. And I’ll instruct on those elements later in my charge. The defendant does not have to
prove his innocence in any way or present any evidence to disprove the charge against him.

[The state has the burden of proving the defendant’s guilt beyond a reasonable doubt. Some of
you may be aware that in civil cases jurors are told that it’s only necessary to prove that a fact is
more likely true than not true. In criminal cases, the state’s proof must be more powerful than
that: It must be beyond a reasonable doubt.

[Proof beyond a reasonable doubt is proof that leaves you firmly convinced of the defendant’s
guilt. There are very few things in the world that we know with absolute certainty, and in
criminal law cases, the law does not require proof that overcomes every possible doubt. If, based
on your consideration of the evidence, you are firmly convinced that the defendant is guilty of
the crime charged, you must find him guilty. If, on the other hand, based on the evidence or lack
of evidence, you have a reasonable doubt as to the defendant’s guilt, you must give him the
benefit of that doubt and find him not guilty.]

! State v. Griffin, 253 Conn. 195, 206 (2000).
2 State v. Morant, 242 Conn. 666, 688 (1997); State v. Baines, 56 Conn. App. 443, 449, cert.
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denied, 252 Conn. 947 (2000); State v. Otero, 49 Conn. App. 459, 473 (following U.S. Supreme
Court’s recommendation to instruct on the kind of doubt that would make a person hesitate to
act, not the kind on which he would be willing to act), cert. denied, 247 Conn. 910 (1998). In
State v. Griffin, supra, 253 Conn. 207 n.14, the Supreme Court noted the criticism of the phrase
“hesitate to act,” but found no persuasive reason to reject it.

3 State v. Velasco, 253 Conn. 210, 249 (2000); State v. Griffin, supra, 253 Conn. 207.
4 State v. Torres, 82 Conn. App. 823, 836-37, cert. denied, 270 Conn. 909 (2004).

® State v. Ryerson, 201 Conn. 333, 342 (1986) (“near certitude” language, while not inaccurate, is
not mandated); State v. Holley, 90 Conn. App. 350, 359, cert. denied, 275 Conn. 929 (2005).

® State v. Hines, 243 Conn. 796, 820 (1998); State v. Denson, 67 Conn. App. 803, 820-22, cert.
denied, 260 Conn. 915 (2002).

’ This alternative instruction was approved by the Supreme Court in State v. Jackson, 283 Conn.
111, 113-14, 120-25 (2007).

Commentary

“It is fundamental that proof of guilt in a criminal case must be beyond a reasonable
doubt. In re Winship, 397 U.S. 358, 364, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970). ... The
reasonable doubt concept provides concrete substance for the presumption of innocence -- that
bedrock axiomatic and elementary principle whose enforcement lies at the foundation of the
administration of our criminal law.” (Citations omitted; internal quotation marks omitted.) State
v. Whipper, 258 Conn. 229, 296 (2001), overruled on other grounds by State v. Cruz, 269 Conn.
97 (2004). See generally State v. Jackson, 283 Conn. 111, 120-25 (2007); State v. Montgomery,
254 Conn. 694, 729-31 (2000); State v. Velasco, 253 Conn. 210, 248-49 (2000); State v. Ellis,
232 Conn. 691, 704-06 (1995); State v. DelVecchio, 191 Conn. 412, 417-25 (1983); State v.
Romero, 42 Conn. App. 555, 560-63, cert. denied, 239 Conn. 935 (1996); State v. Hansen, 39
Conn. App. 384, 402-06, cert. denied, 235 Conn. 928 (1995); State v. Hanks, 39 Conn. App. 333,
350-52, cert. denied, 235 Conn. 926 (1995); State v. Edwards, 39 Conn. App. 242, 247-50, cert.
denied, 235 Conn. 924 (1995); State v. Colon, 37 Conn. App. 635, 641-43, cert. denied, 234
Conn. 911 (1995).

A deficient reasonable doubt instruction is error to which “harmless error” analysis
cannot be applied. Sullivan v. Louisiana, 508 U.S. 275, 281, 111 S. Ct. 328, 112 L. Ed. 2d 339
(1993).

Undesirable language

In State v. Schiappa, 248 Conn. 132, 175, cert. denied, 528 U.S. 862, 120 S. Ct. 152, 145
L. Ed. 2d 129 (1999), the Supreme Court directed trial courts to avoid use of the “protect the
innocent and not the guilty” language in the future. See also State v. Watson, 251 Conn. 220,
225-28 (1999); State v. Coleman, 251 Conn. 249, 251, cert. denied, 529 U.S. 1061, 120 S. Ct.
1570, 146 L. Ed. 2d 473 (1999).

The Supreme Court directed courts to refrain from using the phrase “ingenuity of
counsel.” State v. DelValle, 250 Conn. 466, 475-76 (1999).

The appellate courts have disapproved of instructions that define “reasonable doubt” as
“grave uncertainty,” “an actual substantial doubt,” and “a moral certainty.” State v. Hines, supra,
243 Conn. 819 n.18.
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Courts should not use “two inference” language (“if two conclusions reasonably can be
drawn from the evidence, one of guilt and one of innocence, the jury must adopt the conclusion
of innocence”) because “standing alone, such language may mislead a jury into thinking that the
state’s burden is somehow less than proof beyond a reasonable doubt.” State v. Griffin, supra,
253 Conn. 209-10. A permissible alternative, which would logically follow the final sentence of
this instruction, is: “If you can, in reason, reconcile all of the facts proved with any reasonable
theory consistent with the innocence of the accused, then you cannot find him guilty.” Id., 210
n.18. See also State v. Lemoine, 256 Conn. 193, 205 (2001).

It is unnecessary and may confuse the jury to compare the reasonable doubt standard to
the civil standard of clear and convincing evidence State v. Fagan, 92 Conn. App. 44, 58, cert.
denied, 276 Conn. 924 (2005).
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2.2-4 Defendant’s Option to Testify

Revised to December 1, 2007 (modified November 6, 2014)

The defendant has not testified in this case. An accused person has the option to testify or not to
testify at the trial. (He/she) is under no obligation to testify. (He/she) has a constitutional right
not to testify. You must draw no unfavorable inferences from the defendant’s choice not to
testify.

Commentary

General Statutes § 54-84 (b) provides that “[u]nless the accused requests otherwise, the
court shall instruct the jury that they may draw no unfavorable inferences from the accused’s
failure to testify.” Section 54-84 (b) reversed prior Connecticut case law that held that a
defendant who did not testify at trial was not entitled to have the jury instructed that his or her
choice not to testify should not be considered against him or her. See State v. Nemeth, 182 Conn.
403, 409-10 (1980); State v. Miller, 34 Conn. App. 250, 255-61, cert. denied, 230 Conn. 902
(1994). The statute imposes a definite duty upon the court, without a request from the defendant,
to instruct the jury that it must not draw any unfavorable inferences from the defendant’s
constitutional privilege of silence. State v. Hicks, 97 Conn. App. 266, 271, cert. denied, 280
Conn. 930 (2006). The omission of a “no adverse inference” instruction is plain error and due to
its constitutional magnitude can never be subject to harmless error analysis. State v. Ruocco, 151
Conn. App. 732, 743-44 (2014), aff’d, 322 Conn. 796 (2016).

Although the instruction need not recite the statutory language verbatim, it must
accurately convey the substantive meaning. See State v. Yurch, 229 Conn. 516, 322 (improper to
use the word “unreasonable” instead of “unfavorable”), cert. denied, 513 U.S. 965, 115 S. Ct.
430, 130 L. Ed. 2d 343 (1994); State v. Vega, 36 Conn. App. 41, 48 (1994) (the use of “unfair”
rather than “unfavorable” was reversible error).

In State v. Casanova, 255 Conn. 581, 600 (2001), the Supreme Court held that it was not
improper to use the “arguably negative” statutory phrase “failure to testify,” because “the charge
as awhole . . . was neutral in substance,” in that it contained the neutral phrases “option to
testify,” “no obligation to testify,” and “constitutional right not to testify.” It also held that the
trial court was not required by § 54-84 (b) to use the defendant’s requested language. While this
case establishes that a reference to a defendant’s “failure” to testify does not constitute a
constitutional or statutory violation, the cautious approach is to use consistently neutral language.

A defendant does not have “a constitutional right to be canvassed personally” as to his or
her waiver of this instruction; counsel for the defendant, acting on the defendant’s behalf, may
request that the court omit the instruction from its charge. State v. Stewart, 64 Conn. App. 340,
351, cert. denied, 258 Conn. 909 (2001). “Although the right not to testify is personal to the
accused, the decision as to whether a court should include an instruction, pursuant to § 54-84 (b),
regarding an accused’s decision not to testify is a matter of trial strategy.” Id., 353.
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2.2-5 Self-Represented Defendant

New, June 12, 2009

Note: This instruction should be given either at the beginning of the trial or at any time during
the trial when a defendant has decided on self-representation.

<Insert as appropriate:>
e The defendant has decided to represent (himself/herself) in this trial, rather than being
represented by an attorney.
e The defendant has decided to continue this trial representing (himself/herself), and is no
longer represented by <name of attorney>.

(He/She) has a constitutional right to do so. (His/Her) decision to proceed without an attorney
has no bearing on whether (he/she) is guilty or not guilty, and you are not to draw any inference
unfavorable to the defendant from the exercise of (his/her) right to represent (himself/herself).

[<If standby counsel has been appointed:> <Name of attorney>, a lawyer, will be seated at the
counsel table with the defendant. The defendant may at any time consult with Atty. < > ]
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2.3 MENS REA

2.3-1 Intent: General and Specific -- § 53a-3 (11)
2.3-2 Evidence of Intent

2.3-3 Knowledge -- § 53a-3 (12)

2.3-4 Recklessness -- § 53a-3 (13)

2.3-5 Criminal Negligence -- § 53a-3 (14)

2.3-6 Intent to Defraud
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2.3-1 Intent: General and Specific -- § 53a-3 (11)

Revised to December 1, 2007

Intent relates to the condition of mind of the person who commits the act, his or her purpose in
doing it. The law recognizes two types of intent, general intent and specific intent.

General intent

General intent is the intent to engage in conduct. Thus, in this case, it is not necessary for the
state to prove that the defendant intended the precise harm or the precise result which eventuated.
Rather, the state is required to prove that the defendant intentionally and not inadvertently or
accidentally engaged in (his/her) actions. In other words, the state must prove that the
defendant’s actions were intentional, voluntary and knowing rather than unintentional,
involuntary and unknowing.

Specific intent

Specific intent is the intent to achieve a specific result. A person acts “intentionally” with
respect to a result when (his/her) conscious objective is to cause such result. What the defendant
intended is a question of fact for you to determine. <See Evidence of Intent, Instruction 2.3-2.>

<Court may insert example to illustrate the difference.>
[<If both general and specific intent crimes have been charged:>

The concept of specific intent applies to count(s) . The concept of general intent applies to
count(s) ]

Commentary

It is improper to read the entire statutory definition of intent when instructing on a
specific intent crime. State v. Holmes, 75 Conn. App. 721, 737 (2003), cert. denied, 264 Conn.
903 (2003); State v. DeBarros, 58 Conn. App. 673, 684, cert. denied, 254 Conn. 931 (2000).

“[T]he difference between general and specific intent [is defined] as follows: “When the
elements of a crime consist of a description of a particular act and a mental element not specific
in nature, the only issue is whether the defendant intended to do the proscribed act. If he did so
intend, he has the requisite general intent for culpability. When the elements of a crime include a
defendant’s intent to achieve some result additional to the act, the additional language
distinguishes the crime from those of general intent and makes it one requiring a specific
intent.”” State v. Shine, 193 Conn. 632, 638 (1984).
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2.3-2 Evidence of Intent

Revised to December 1, 2007

What a person’s intention was is usually a matter to be determined by inference. No person is
able to testify that (he/she) looked into another’s mind and saw therein a certain knowledge or a
certain purpose or intention to do harm to another. Because direct evidence of the defendant’s
state of mind is rarely available, intent is generally proved by circumstantial evidence. The only
way a jury can ordinarily determine what a person’s intention was at any given time is by
determining what the person’s conduct was and what the circumstances were surrounding that
conduct and from that infer what (his/her) intention was.

To draw such an inference is the proper function of a jury, provided of course that the inference
drawn complies with the standards for inferences as explained in connection with my instruction
on circumstantial evidence. The inference is not a necessary one. You are not required to infer a
particular intent from the defendant’s conduct or statements, but it is an inference that you may
draw if you find it is reasonable and logical. | again remind you that the burden of proving intent
beyond a reasonable doubt is on the state.

[<If the defendant has testified about (his/her) intent:>
In this case, the defendant has testified as to (his/her) intent. You should consider my earlier
instruction on evaluating the defendant’s testimony as you would any other witness.]

[<If evidence of motive has been introduced:>
Evidence of motive, or the lack of it, may also be considered by you in determining the issue of
intent. <See Motive, Instruction 2.6-2.>]

Commentary

In State v. Orta, 66 Conn. App. 783, 793-94 (2001), cert. denied, 259 Conn. 907 (2002),
the defendant claimed that the portion of the jury instruction on intent unduly emphasized the
absence of the defendant’s testimony during trial and amounted to an improper comment on his
failure to testify. In concluding that the trial court’s instruction was not improper, the Appellate
Court reasoned: “We are not persuaded that the phrases, ‘[a] man may take the [witness] stand
and testify directly as to what his intention was,” and “aside from the man’s own testimony,’ even
remotely amount to a comment on the defendant’s election not to testify, especially in view of
the court’s earlier instruction that no negative inference should be drawn against the defendant
on the basis of his election not to testify.” Id., 794.
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2.3-3 Knowledge -- § 53a-3 (12)

Revised to December 1, 2007

A person acts “knowingly” with respect to conduct or to a circumstance described by a statute
defining an offense when (he/she) is aware that (his/her) conduct is of such nature or that such
circumstance exists. An act is done (knowingly / with knowledge) if done voluntarily and
purposely, and not because of mistake, inadvertence or accident.

Ordinarily, knowledge can be established only through an inference from other proven facts and
circumstances. The inference may be drawn if the circumstances are such that a reasonable
person of honest intention, in the situation of the defendant, would have concluded that <insert
factual statement of the crime charged; for example: ““the instrument was forged”’>. The
determinative question is whether the circumstances in the particular case form a basis for a
sound inference as to the knowledge of the defendant in the transaction under inquiry.
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2.3-4 Recklessness -- § 53a-3 (13)

Revised to December 1, 2007

A person acts “recklessly” with respect to a result or to a circumstance described by a statute
defining an offense when the defendant is aware of and consciously disregards a substantial and
unjustifiable risk that such result will occur or that such circumstance exists. The risk must be of
such nature and degree that disregarding it constitutes a gross deviation from the standard of
conduct that a reasonable person would observe in the situation. The standard of conduct of a
reasonable person in the same situation as the defendant is the doing of something that a
reasonably prudent person would do under the circumstances or omitting to do what a reasonably
prudent person would not do under the circumstances.

A gross deviation is a great or substantial deviation, not just a slight or moderate deviation.
There must be a great or substantial difference between, on the one hand, the defendant’s
conduct in disregarding a substantial and unjustifiable risk, and, on the other hand, what a
reasonable person would have done under the circumstances. Whether a risk is substantial and
unjustifiable is a question of fact for you to determine under all the circumstances.

Commentary

See State v. Otto, 50 Conn. App. 1, 10-11, cert. denied, 247 Conn. 927-28 (1998)
(approving this language); State v. Bunker, 27 Conn. App. 322, 329 (1992) (the term “gross
deviation” has its ordinary meaning).

“General Statutes 8 53a-3 (13) require[s] the court to define and explain the objective
standard of care of a reasonable person.” State v. Salz, 26 Conn. App. 448, 456 (1992), aff’d,
226 Conn. 20 (1993). For a discussion of the potential for confusion in defining the reasonable
person standard, see State v. Salz, 226 Conn. 20, 42-50 (1993) (Berdon, J., dissenting).
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2.3-5 Criminal Negligence -- § 53a-3 (14)

Revised to December 1, 2007

A person acts with “criminal negligence” with respect to a result or to a circumstance described
by a statute defining an offense when (he/she) fails to perceive a substantial and unjustifiable risk
that such result will occur or that such circumstance exists. The risk must be of such nature and
degree that the failure to perceive it constitutes a gross deviation from the standard of care that a
reasonable person would observe in the situation.

The failure to perceive the risk must be a gross deviation from the standard of a reasonable
person. The standard of conduct of a reasonable person in the same situation as the defendant is
the doing of something that a reasonably prudent person would do under the circumstances or
omitting to do what a reasonably prudent person would not do under the circumstances.

A gross deviation is a great or substantial deviation, not just a slight or moderate deviation.
There must be a great or substantial difference between, on the one hand, the defendant’s
conduct in failing to perceive a substantial and unjustifiable risk, and, on the other hand, what a
reasonable person would have done under the circumstances. Whether the risk is substantial and
unjustifiable is a question of fact for you to determine under the circumstances.

Commentary
See State v. McMahon, 257 Conn. 544, 568 (2001) (explaining the difference between
recklessness and criminal negligence), cert. denied, 534 U.S. 1130, 122 S. Ct. 1069, 151 L. Ed.
2d 972 (2002); State v. Ortiz, 29 Conn. App. 825, 833 (1993) (criminal negligence requires more
than the civil standard of negligence); State v. Bunker, 27 Conn. App. 322, 329 (1992) (the term
“gross deviation” has its ordinary meaning).
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2.3-6 Intent to Defraud

Revised to December 1, 2007

A person acts with the intent to defraud when (he/she) deceives or tricks another person with the
intent to deprive that person of (his/her) right, or in some manner to do (him/her) an injury.

The word “defraud” means to practice fraud, to cheat or trick, to deprive a person of property or
any interest or right by fraud, deceit or artifice.

The meaning of “fraud,” both in its legal usage and its common usage, is the same: a deliberately
planned purpose and intent to cheat or deceive or unlawfully deprive someone of some
advantage, benefit or property. “Fraudulently” means done, made or effected with a purpose or
design to carry out a fraud.

Commentary
See State v. DeCaro, 252 Conn. 229, 242 n.12 (2000) (“defraud” requires the intent to
cause injury); State v. Yurch, 37 Conn. App. 72, 80-81 (distinguishing an intent to defraud from
an intent to deceive), appeal dismissed, 235 Conn. 469 (1995).
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2.4 EVIDENCE IN GENERAL

2.4-1 Direct and Circumstantial Evidence

2.4-2 Credibility

2.4-3 Impeachment -- Inconsistent Statements

2.4-4 Impeachment -- Whelan Rule

2.4-5 Impeachment -- Prior Convictions or
Misconduct of Witness

2.4-6 Failure to Produce Witness

2.4-7 Defendant’s Testimony

2.4-8 Impeachment -- Prior Convictions of
Defendant

Connecticut Criminal Jury Instructions



2.4-1 Direct and Circumstantial Evidence

Revised to December 1, 2007 (modified June 13, 2008)

The evidence from which you are to decide what the facts are consists of: 1) the sworn testimony
of witnesses both on direct and cross examination, regardless of who called the witness; 2) the
exhibits that have been admitted into evidence; 3) any facts that the court judicially noticed; and
4) any stipulations of the parties.

In reaching your verdict, you should consider all the testimony and exhibits admitted into
evidence. Certain things are not evidence, and you may not consider them in deciding what the
facts are. These include:

e Arguments and statements by lawyers. The lawyers are not witnesses. What they have
said in their closing arguments is intended to help you interpret the evidence, but it is not
evidence. If the facts as you remember them differ from the way the lawyers have stated
them, your memory of them controls. It is not proper for the attorneys to express their
opinions on the ultimate issues in the case or to appeal to your emotions.

e Testimony that has been excluded or stricken. [<Include if appropriate:> Some
testimony and exhibits have been admitted for limited purposes; whenever | have given a
limiting instruction, you must follow it.]

e The document called the “information,” which you will have with you at the time of
deliberation. The information is merely the formal manner of accusing a person of a
crime in order to bring (him/her) to trial. You must not consider the information as any
evidence of the guilt of the defendant, or draw any inference of guilt because (he/she) has
been charged with a crime. [<Include if appropriate:> You will note that each count in
the information contains within it the alleged time, date and location of the offense. The
state does not have to prove the exact time, date or location of the offense beyond a
reasonable doubt. However, the state must prove each element of each offense, including
identification of the defendant, beyond a reasonable doubt.]

There are, generally speaking, two kinds of evidence, direct and circumstantial. Direct evidence
is testimony by a witness about what that witness personally saw or heard or did. Circumstantial
evidence is indirect evidence, that is, evidence from which you could find that another fact
exists, even though it has not been proved directly. There is no legal distinction between direct
and circumstantial evidence as far as probative value; the law permits you to give equal weight to
both, but it is for you to decide how much weight to give to any particular evidence.

Circumstantial evidence of an event is the testimony of witnesses as to the existence of certain
facts or evidence or the happening of other events from which you may logically conclude that
the event in question did happen. By way of example, let us assume that it is a December night
and you’re preparing to retire for the evening. You look out the window and you see it is
snowing. You wake up the next morning, come to court, and testify that the night before it was
snowing in the area of your house. That is direct evidence of the fact that it snowed the night
before. You saw it and you came into court and testified to that fact.
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Now assume that it is another December night, the weather is clear, there is no snow on the
ground, and you retire for the evening. You wake up the next morning, you look out the window
and you see snow on the ground and footprints across your lawn. You come into court and you
testify to those facts. The evidence that the night before there was no snow on the ground and
the next morning there was snow on the ground and footprints across your lawn is direct
evidence. That direct evidence, however, is circumstantial evidence of the fact that some time
during the night it snowed and that some time thereafter someone walked across your lawn.

The only practical difference between direct and circumstantial evidence is that when you have
direct evidence of some fact, the main thing you have to do is determine the believability of the
direct testimony given, the credibility of the witness. With circumstantial evidence, you must
first determine the credibility of the witness or witnesses and decide whether the facts testified to
did exist. Then you must decide whether the happenings of those events or the existence of those
facts leads logically to the conclusion that other events occurred or other facts exist, and
ultimately, whether the crime alleged was committed by the accused.

There is no reason to be prejudiced against evidence simply because it is circumstantial
evidence. You make decisions on the basis of circumstantial evidence in the everyday affairs of
life. There is no reason why decisions based on circumstantial evidence should not be made in
the courtroom. In fact, proof by circumstantial evidence may be as conclusive as would be the
testimony of witnesses speaking on the basis of their own observation. Circumstantial evidence,
therefore, is offered to prove a certain fact from which you are asked to infer the existence of
another fact or set of facts. Before you decide that a fact has been proved by circumstantial
evidence, you must consider all of the evidence in light of reason, experience and common sense.

Commentary

Accumulated inferences

In State v. Crafts, 226 Conn. 237 (1993), the defendant argued “that the accumulation of
multiple ‘reasonable’ inferences runs the risk of producing ultimate findings that contain
‘reasonable doubts.”” Id., 244. The Court rejected this because it rested “on the assumption that
inferential thinking necessarily proceeds in a pyramid of dependent inferences, so that ultimate
findings inherently include the possible alternatives that may exist in the underlying inferences.”
Id., 244-45. “[I]nferential reasoning relies on the entirety of the evidence to support initial and
then to reinforce subsequent inferences such that the ultimate conclusions are found beyond a
reasonable doubt.” 1d., 246 n.4.

The Court cites several cases from other jurisdictions that require that when the case is
based on circumstantial evidence, the state has the burden of proving that no innocent
explanations exist. 1d., 247 n.5. The Court finds that such a rule is not necessary. “[O]ur rule
comports with the basic understanding that it is the jury’s function to draw whatever inferences
from the evidence or facts established by the evidence it deems to be reasonable and logical.”
Id., 247.

The two-inference rule

The two-inference rule, which requires that any conclusion reasonably to be drawn from
the evidence that is consistent with the innocence of the accused must prevail, does not apply to
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inferences drawn from evidentiary facts. State v. Salz, 226 Conn. 20, 29 (1993); State v. Foord,
142 Conn. 285, 294 (1955). “[I]n viewing evidence which could yield contrary inferences, the
jury is not barred from drawing those inferences consistent with guilt and is not required to draw
only those inferences consistent with innocence. The rule is that the jury’s function is to draw
whatever inferences from the evidence or facts established by the evidence it deems to be
reasonable and logical.” (Internal quotation marks omitted.) State v. Grant, 219 Conn. 596, 604
(1991). This distinction between proof of guilt and establishment of evidentiary facts illuminates
“the difference between the jury’s function in drawing inferences from specific facts or evidence
and its function in coming to the ultimate conclusion as to guilt or innocence on the basis of all
the evidence.” State v. Dumlao, 3 Conn. App. 607, 616 (1985).

Facts and standards of proof

Numerous cases have found it error to instruct the jury to apply the “more probable than
not” standard to circumstantial evidence. See State v. Rodgers, 198 Conn. 53, 56-60 (1985);
State v. McDonough, 205 Conn. 352, 355-56 (1987), cert. denied, 485 U.S. 906, 108 S. Ct. 1079,
99 L. Ed. 2d 238 (1988); State v. Lee, 53 Conn. App. 690, 699 n.5 (1999), and cases cited
therein. The Court acknowledges that “as an abstract proposition, it is not illogical to draw an
inference if the evidence establishes that it is probable,” but recognizes that such instructions
have “potential for misleading a jury concerning the state’s burden to prove each element of the
crime beyond a reasonable doubt.” State v. McDonough, supra, 355-56.

Courts have been criticized for instructing that facts, whether direct or inferred, must be
proved beyond a reasonable doubt. See State v. Williams, 220 Conn. 385, 397-400 (1991)
(erroneous to instruct that evidentiary facts had to proved beyond a reasonable doubt); State v.
James, 211 Conn. 555, 581 (1989) (“[t]he state may well have complained that such an
instruction imposed a far greater burden upon it than the standard requirement that only the
inference of guilt as to each element of the crime, as distinguished from the totality of the
subordinate facts from which the inference is to be drawn, need be proved beyond a reasonable
doubt.”); State v. Francis, 83 Conn. App. 226, 239-43 (requiring facts to be proved beyond a
reasonable doubt is overly favorable to the defendant), cert. denied, 270 Conn. 912 (2004).

“We note that the jury must find every element proven beyond a reasonable doubt in
order to find the defendant guilty of the charged offense, [but] each of the basic and inferred
facts underlying those conclusions need not be proved beyond a reasonable doubt. . .. Ifitis
reasonable and logical for the jury to conclude that a basic fact or an inferred fact is true, the jury
is permitted to consider the fact proven and may consider it in combination with other proven
facts in determining whether the cumulative effect of all the evidence proves the defendant guilty
of all the elements of the crime charged beyond a reasonable doubt.” (Internal quotation marks
omitted.) State v. Martin, 285 Conn. 135, 147-48 (2008); see also State v. Pinnock, 220 Conn.
765, 771 (1992). “It is axiomatic that the state’s burden of proof beyond a reasonable doubt
applies to each and every element comprising the offense charged. But this burden of proof does
not operate upon each of the many subsidiary, evidentiary, incidental or subordinate facts, as
distinguished from elements or ultimate facts, upon which the prosecution may collectively rely
to establish a particular of the crime beyond a reasonable doubt.” (Internal quotation marks
omitted.) State v. Williams, supra, 220 Conn. 398; State v. McDonough, supra, 205 Conn. 362
(Callahan, J., concurring); see also State v. Gonzalez, 205 Conn. 673, 694 (1987) (Callahan, J.,
concurring).
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2.4-2 Credibility

Revised to November 1, 2008 (modified May 10, 2012)

In deciding what the facts are, you must consider all the evidence. In doing this, you must
decide which testimony to believe and which testimony not to believe. You may believe all,
none or any part of any witness’s testimony. In making that decision, you may take into account
a number of factors including the following: 1) was the witness able to see, or hear, or know the
things about which that witness testified? 2) how well was the witness able to recall and describe
those things? 3) what was the witness’s manner while testifying? 4) did the witness have an
interest in the outcome of this case or any bias or prejudice concerning any party or any matter
involved in the case? 5) how reasonable was the witness’s testimony considered in light of all the
evidence in the case? and 6) was the witness’s testimony contradicted by what that witness has
said or done at another time, or by the testimony of other witnesses, or by other evidence?

If you think that a witness has deliberately testified falsely in some respect, you should carefully
consider whether you should rely upon any of that witness’s testimony.?

In deciding whether or not to believe a witness, keep in mind that people sometimes forget
things. You need to consider, therefore, whether a contradiction is an innocent lapse of memory
or an intentional falsehood, and that may depend on whether the contradiction has to do with an
important fact or with only a small detail.

These are some of the factors you may consider in deciding whether to believe testimony.

The weight of the evidence presented does not depend on the number of witnesses.? It is the
quality of the evidence, not the quantity of the evidence, that you must consider.

L1t is not necessary to specifically instruct the jury that if they find that a witness has
intentionally testified falsely as to one thing, then it can reject that witness’s entire testimony.
State v. Stevenson, 53 Conn. App. 551, 577-79, cert. denied, 250 Conn. 917 (1999). Disbelief of
testimony, by itself, does not prove the opposite. In State v. McCarthy, 105 Conn. App. 596,
621, cert. denied, 286 Conn. 913 (2008), the court’s refusal to charge on this issue was not error.

2 “I[C]Jourts should refrain from giving a number of witnesses instruction when the defendant
presents no witnesses.” State v. Ouellette, 110 Conn. App. 401, 415, cert. denied, 289 Conn. 951
(2008).

Commentary
“Generally, a defendant is not entitled to an instruction singling out any of the state’s
witnesses and highlighting his or her possible motive for testifying falsely. . . . There are,

however, two exceptions to this rule: the complaining witness exception and the accomplice
exception.” State v. Ortiz, 252 Conn. 533, 561 (2000). “The complaining witness exception . . .
provides that when a complaining witness could himself have been subject to prosecution
depending only upon the veracity of his account of [the] particular criminal transaction, the court
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should . . . [instruct] the jury in substantial compliance with the defendant’s request to charge to
determine the credibility of that witness in the light of any motive for testifying falsely and
inculpating the accused. . . . [T]here must be evidence . . . to support the defendant’s assertion
that the complaining witness was the culpable party.” (Internal quotation marks omitted.) Id.
The accomplice exception requires that “where it is warranted by the evidence, it is the court’s
duty to caution the jury to scrutinize carefully the testimony if the jury finds that the witness
intentionally assisted in the commission, or if he assisted or aided or abetted in the commission,
of the offense with which the defendant is charged.” (Emphasis in original; internal quotation
marks omitted.) Id., 562. In State v. Patterson, 276 Conn. 452 (2005), the Supreme Court
recognized a third exception for the testimony of an informant. See Accomplice Testimony,
Instruction 2.5-2, Informant Testimony, Instruction 2.5-3, and Complaining Witness Testimony,
Instruction 2.5-5.

“[1]t is within the discretion of a trial court to give a cautionary instruction to the jury
whenever the court reasonably believes that a witness’ testimony may be particularly unreliable
because the witness has a special interest in testifying for the state and the witness” motivations
may not be adequately exposed through cross-examination or argument by counsel.” State v.
Diaz, 302 Conn. 93, 113 (2011) (rejecting the need for requiring such an instruction in any case
where there is evidence that the witness may be particularly unreliable).

Child Witnesses

A defendant is not entitled to an instruction that a child’s testimony is inherently less
worthy of belief simply because of the age of the witness. State v. James, 211 Conn. 555, 566-
71 (1989); General Statutes 8§ 54-86h (“No witness shall be automatically adjudged incompetent
to testify because of age.”); Code of Evidence 8§ 6-1 (“[E]very person is competent to be a
witness.”). In State v. James, supra, the Court recognized the concern, underlying similar
decisions in other jurisdictions, that “an instruction [that] singles out the testimony of the child
witness for special scrutiny may infringe upon the jury’s exclusive role as arbiter of credibility.”
(Internal quotation marks omitted.) 1d., 568. Because such an instruction is “not for the
statement of any rule of law but for a cautionary comment upon the evidence,” it remains within
the discretion of the trial court. 1d., 571. A court’s denial of a defendant’s request for a special
child credibility instruction has been consistently upheld when an adequate general credibility
instruction has been given. See State v. Ceballos, 266 Conn. 364, 423 (2003); State v. Angell,
237 Conn. 321, 330 (1996); State v. Abrahante, 56 Conn. App. 65, 78-80 (1999); State v.
Nguyen, 52 Conn. App. 85, 95-97 (1999), aff’d on other grounds, 253 Conn. 639 (2000).

Confessions

“While the preliminary question of admissibility of a confession is for the court, the
credibility and weight to be accorded the confession is for the jury.” State v. Vaughan, 171
Conn. 454, 460-61 (1976); see also State v. Oliver, 160 Conn. 85, 95 (1970) (adhering to the
“orthodox rule under which the judge himself solely and finally determines the voluntariness of
the confession”), cert. denied, 402 U.S. 946 (1971). “This rule does not require the court to give
a particular instruction to the jury regarding the credibility of the defendant’s confession simply
because the confession was a substantial part of the evidence.” State v. Corbin, 260 Conn. 730,
742 (2002) (court’s instruction adequately explained the jury’s duty to evaluate the weight and
credibility of all the evidence).
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If the defendant has introduced evidence bearing on the reliability of his or her
confession, the court may refer to this evidence during the general credibility instruction. See
State v. Ledbetter, 263 Conn. 1, 22 (2003) (“The court explained that the jury was required to
consider all of the circumstances underlying the defendant’s confession in evaluating whether
that confession was voluntary and reliable. Moreover, the court expressly apprised the jury of
the defendant’s claim that the confession was unreliable owing to the defendant’s ‘age,
background and circumstances surrounding the making of her confession,” thereby underscoring
those considerations.”); see also State v. Vaughan, supra, 171 Conn. 454 (concluding that the
trial court should have admitted the defendant’s proffered expert testimony on his mental
capacity at the time of his confession to help the jury determine what weight and credibility to
give to the confession); State v. Fernandez, 27 Conn. App. 73, 80 (distinguishing Vaughan on
the basis that defendant’s proffered testimony was not probative of the reliability of the
defendant’s confession), cert. denied, 222 Conn. 904 (1992).

Comparative credibility

A “comparative credibility” instruction should not be given because it runs the risk of
misleading the jury that they can choose the more credible side rather than holding the state to its
burden of proving guilt beyond a reasonable doubt. State v. Whitford, 260 Conn. 610, 643-49
(2002).
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2.4-3 Impeachment -- Inconsistent Statements

Revised to November 1, 2008

Evidence has been presented that a witness, <insert name of witness>, made [a] statement[s]
outside of court that (is/are) inconsistent with (his/her) trial testimony. You should consider this
evidence only as it relates to the credibility of the witness’s testimony, not as substantive
evidence. In other words, consider such evidence as you would any other evidence of
inconsistent conduct in determining the weight to be given to the testimony of the witness in
court.

[<Include if appropriate:> The law treats an omission in a prior statement as an inconsistent
statement.]

Commentary

Inconsistencies are not limited to diametrically opposed statements, but include
omissions and denials of recollection. State v. Simpson, 286 Conn. 634, 649 (2008).

The court is not required to give a specific instruction concerning inconsistent statements
when the inconsistencies are not substantial and do not relate to a material matter. State v.
Herring, 55 Conn. App. 522, 526 (1999), cert. denied, 252 Conn. 941 (2000).

If the attorneys have not laid the proper foundation prior to introducing the inconsistent
statement, the court may decline to limit the use of the inconsistent statement to impeachment.
“Absent a limiting instruction, the jury was free to take the [witness’] prior inconsistent
statement as true.” (Internal quotation marks omitted.) State v. Stevenson, 53 Conn. App. 551,
560 n.8, cert. denied, 250 Conn. 917 (1999); State v. Correia, 33 Conn. App. 457, 462, cert.
denied, 229 Conn. 911, cert. denied, 513 U.S. 898, 115 S. Ct. 253, 130 L. Ed. 2d 174 (1994).
See Tait’s Handbook of Connecticut Evidence 8 6.35 (3rd ed. 2001) for a discussion of the
foundation necessary to admit inconsistent statements for impeachment purposes.

This instruction should be tailored to the evidence of the case. See State v. Ramirez, 94
Conn. App. 812, 823-25 (2006) (the court did not improperly marshal the evidence by pointing
out inconsistencies in testimony because it reminded the jury that credibility was up to them).
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2.4-4 Impeachment -- Whelan Rule

Revised to December 1, 2007

In evidence as exhibit [ ] is a prior statement of <identify witness>. To the extent, if at all, you
find such statement inconsistent with the witness’s trial testimony, you may give such
inconsistency the weight to which you feel it is entitled in determining the witness’s credibility
here in court. You may also use such statement for the truth of its content and find facts from it.

Commentary

Include only if the court has also instructed the jury on the use of inconsistent statements
for impeachment purposes (Impeachment -- Inconsistent Statements, Instruction 2.4-3). If the
only inconsistent statements in the case have been admitted under Whelan, it may not be
necessary to instruct on the substantive use of the out-of-court statement because there will be no
need to distinguish which statements may be used substantively and which for impeachment
only.

See generally State v. McDougal, 241 Conn. 502, 507-12 (1997); State v. Newsome, 238
Conn. 588, 592-622 (1996).

The prescribed circumstances for the admissibility of prior inconsistent written
statements for substantive purposes are that the declarant: 1) signs the statement; 2) has personal
knowledge of the facts stated; and 3) testifies at trial and is subject to cross-examination. State v.
Wooten, 227 Conn. 677, 700 (1993), citing State v. Whelan, 200 Conn. 743, cert. denied, 479
U.S. 994, 107 S. Ct. 597, 93 L. Ed. 2d 598 (1986); see also State v. Woodson, 227 Conn. 1, 20
(1993). A statement that satisfies the requirements for admissibility under Whelan is
“presumptively admissible” and “may be excluded as substantive evidence only if the trial court
is persuaded, in light of the circumstances under which the statement was made, that the
statement is so untrustworthy that its admission into evidence would subvert the fairness of the
fact-finding process.” State v. Mukhtaar, 253 Conn. 280, 306-307 (2000).

A prior tape-recorded statement is also admissible for substantive purposes; State v.
Whelan, supra, 200 Conn. 754, n.9; however, “the requirement that such statements be signed is
unnecessary because the recording of the witness’ voice imparts the same measure of reliability
as a signature.” State v. Woodson, supra, 227 Conn. 21; State v. Portee, 55 Conn. App. 544, 556-
60 (1999), cert. denied, 252 Conn. 920 (2000); State v. Perry, 48 Conn. App. 193, 199-200, cert.
denied, 244 Conn. 931 (1998).

“The ‘personal knowledge’ prong of the Whelan rule does not require that the declarant
have witnessed the commission of the crime that is the subject of the prior inconsistent written or
recorded statement.” State v. Grant, 221 Conn. 93, 99 (1992); State v. Woodson, supra, 227
Conn. 22.
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2.4-5 Impeachment -- Prior Convictions or
Misconduct of Witness

Revised to December 1, 2007

The evidence that one of the (state/defense) witnesses, <insert name of witness>, <insert one of
the following:>

e was previously convicted of the crime(s) of <insert crime(s)>

e has admitted (stealing/cheating/lying)
is only admissible on the question of the credibility of the witness, that is, the weight that you
will give the witness’s testimony. The witness’s (criminal record / admission of act[s] of
(stealing/cheating/lying)) bears only on this witness’s credibility.

It is your duty to determine whether this witness is to be believed wholly, or partly, or not at all.
You may consider the witness’s (prior conviction / act[s] of (stealing/cheating/lying)) in
weighing the credibility of this witness and give such weight to those facts that you decide is fair
and reasonable in determining the credibility of this witness.

Commentary

See generally General Statutes § 52-145; Code of Evidence 8 4-5 (prior misconduct) and
§ 6-7 (a) (prior convictions).

In State v. Theriault, 38 Conn. App. 815, 818-23, cert. denied, 235 Conn. 922 (1995), the
Appellate Court ordered a new trial because the trial court had misstated the number of crimes
for which evidence had been presented against a witness, who was the only witness linking the
defendant to the alleged crime. Because this evidence was highly relevant to the defendant’s
defense, “the trial court fell short of its duty to refer the jury to the essential facts surrounding the
jury instruction regarding use of a witness’s prior felony convictions.” 1d., 823.
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2.4-6 Failure to Produce Witness

Revised to December 1, 2007

Note: This instruction has been deleted.

Commentary

In State v. Malave, 250 Conn. 722, 738 (1999), cert. denied, 528 U.S. 1170, 120 S. Ct.
1195, 145 L. Ed. 2d 1099 (2000), the Connecticut Supreme Court revisited the missing witness
rule of Secondino v. New Haven Gas Co., 147 Conn. 672 (1960), which allowed a jury to draw
an adverse inference from the failure of a party to call a particular witness, and concluded that
“the time has come to abandon the missing witness rule.” Our Appellate Court “has decided that
Malave applies retroactively.” State v. Saez, 60 Conn. App. 264, 265 n.1, cert. denied, 255
Conn. 905 (2000); see also State v. Mitchell, 59 Conn. App. 523, 526 (2000), cert. denied, 256
Conn. 901 (2001); State v. Quinones, 56 Conn. App. 529, 533 (2000).
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2.4-7 Defendant’s Testimony

Revised to December 1, 2007 (modified May 23, 2013)

In this case, the defendant testified. An accused person, having testified, stands before you just
like any other witness. (He/she) is entitled to the same considerations and must have (his/her)
testimony tested and measured by you by the same factors and standards as you would judge the
testimony of any other witness. You have no right to disregard the defendant’s testimony or to
disbelieve the defendant’s testimony merely because (he/she) is accused of a crime. Consider
my earlier instructions on the general subject matter of credibility and apply them to the
defendant’s testimony.

Commentary
Our Supreme Court, in State v. Medrano, 308 Conn. 604 (2013), directed trial courts “to
refrain from instructing jurors, when a defendant testifies, that they may specifically consider the
defendant’s interest in the outcome of the case and the importance to him of the outcome of the
trial. Instead, we instruct the trial courts to use the general credibility instruction to apply to a
criminal defendant who testifies.” Id., 631. The Court then cited the above instruction as proper.
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2.4-8 Impeachment -- Prior Convictions of
Defendant

Revised to December 1, 2007

In this case evidence was introduced to show that in <insert year> the defendant was convicted
of a felony, which is any crime for which a person may be incarcerated for more than one year.
Evidence of the commission of a crime other than the one charged is not admissible to prove the
guilt of the defendant in this particular case. The commission of other crimes by this defendant
has been admitted into evidence for the sole purpose of affecting (his/her) credibility. You must
weigh the testimony and consider it along with all the other evidence in the case. You may
consider the convictions of the defendant only as they bear upon (his/her) credibility, and you
should determine that credibility upon the same considerations as those given to any other
witness.

Commentary
General Statutes § 52-145 (b) provides that “A person’s . . . conviction of a crime may be
shown for the purpose of affecting his credibility.” Under our Supreme Court’s interpretation, “a
conviction of a crime, whether or not the crime is denominated a felony, is admissible under 8
52-145 only if the maximum permissible penalty for the crime may be imprisonment for more
than one year.” State v. Braswell, 194 Conn. 297, 307, cert. denied, 469 U.S. 1112, 105 S. Ct.
793, 83 L. Ed. 2d 786 (1985).
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2.5 SPECIAL TYPES OF WITNESSES

2.5-1 Expert Testimony

2.5-2 Accomplice Testimony

2.5-3 Informant Testimony

2.5-4 Testimony of Police Officials
2.5-5 Complaining Witness Testimony
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2.5-1 Expert Testimony

Revised to December 1, 2007 (modified June 13, 2008)

In this case certain witnesses have taken the stand, given their qualifications and testified as
expert witnesses. A person is qualified to testify as an expert if he or she has special
knowledge, skill, experience, training or education sufficient to qualify him or her as an expert
on the subject to which the testimony relates. An expert is permitted not only to testify to facts
that he or she personally observed but also to state an opinion about certain circumstances. This
is allowed because an expert, from experience, research and study, generally has a particular
knowledge of the subject of the inquiry and is more capable than a lay person of drawing
conclusions from facts and basing an opinion upon them.

[<If hypotheticals were used:>! An expert witness may state an opinion in response to a
hypothetical question, and some experts have done so in this case. A hypothetical question is
one in which the witness is asked to assume that certain facts are true and to give an opinion
based on those assumptions. The value of the opinion given by an expert in response to a
hypothetical question depends upon the relevance, validity and completeness of the facts he or
she was asked to assume. The weight that you give to the opinion of an expert will depend on
whether you find that the facts assumed were proved and whether the facts relied on in reaching
the opinion were complete or whether material facts were omitted or not considered. Like all
other evidence, an expert’s answer to a hypothetical question may be accepted or rejected, in
whole or in part, according to your best judgment.]

Allowing someone to give expert testimony is in no way an endorsement by the court of the
testimony or the credentials of the witness.

Such testimony is presented to you to assist you in your deliberations. No such testimony is
binding upon you, and you may disregard the testimony either in whole or in part. It is for you to
consider the testimony with the other circumstances in the case, and, using your best judgment,
determine whether you will give any weight to it, and, if so, what weight you will give to it. The
testimony is entitled to such weight as you find the expert’s qualifications in his or her field
entitle it to receive, and it must be considered by you, but it is not controlling upon your
judgment. You are also to consider his or her general credibility in accordance with the
instruction on credibility applicable to all witnesses.

In this case you were provided expert testimony by the following witnesses: <list the expert
witnesses>.

! See State v. Michael G., 107 Conn. App. 562, 570 (finding error in court’s failure to give
requested charge on the factual basis of an expert’s opinion based on a hypothetical question),
cert. denied, 287 Conn. 924 (2008).
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Commentary

A proper instruction on expert testimony directs the jury to evaluate the testimony by the
same standards as ordinary witnesses. State v. Borelli, 227 Conn. 153, 174 (1993); State v.
Harvey, 27 Conn. App. 171, 188-89, cert. denied, 222 Conn. 907 (1992).

It is permissible for experts who testify as to the “typical reaction to physical and sexual
assault trauma” to answer hypotheticals about whether certain conduct would be consistent with
such trauma. State v. Freeney, 228 Conn. 582 (1994); State v. Niemeyer, 55 Conn. App. 447
(1999), rev’d in part on other grounds, 258 Conn. 510 (2001). This type of testimony does not
invade the province of the jury in determining the credibility of the victim. Niemeyer
specifically rejects the suggestion that the dissenting opinion in Freeney in any way requires a
more extensive instruction on the issue. See also State v. Russo, 38 Conn. Supp. 426 (App. Sess.
1982) (court properly instructed the jury that they must reject the opinion of an expert witness to
the extent that it is based on subordinate facts which the jury does not find proved, though the
court should specifically delineate these subordinate facts).

See generally General Statutes § 54-86i; Code of Evidence 8§ 7-2, 7-3, and 7-4. Section
8 7-3 (a) of the Code of Evidence prohibits opinion testimony on an “ultimate issue,” unless the
fact finder “needs expert assistance in deciding the issue.” However, § 7-3 (b), which
incorporates the language of General Statutes § 54-86i, limits this exception in criminal cases,
prohibiting experts from testifying as to whether the defendant had the requisite mental state for
the alleged crime. “The ultimate issue as to whether the defendant was criminally responsible
for the crime charged is a matter for the trier of fact alone.” 1d. See also State v. Finan, 275
Conn. 60, 66-69 (2005) (the identification of the defendant as one of the perpetrators shown on a
security videotape was an ultimate issue).
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2.5-2 Accomplice Testimony

Revised to December 1, 2007 (modified November 6, 2014)

In weighing the testimony of an accomplice who is a self-confessed criminal, you should
consider that fact. It may be that you would not believe a person who has committed a crime as
readily as you would believe a person of good character. In weighing the testimony of an
accomplice who has not yet been sentenced or whose case has not yet been disposed of or who
has not been charged with offenses in which the state has evidence, you should keep in mind that
(he/she) may in (his/her) own mind be looking for some favorable treatment in the sentence or
disposition of (his/her) own case or hoping not to be arrested. Therefore, (he/she) may have such
an interest in the outcome of this case that (his/her) testimony may have been colored by that
fact. Therefore, you must look with particular care at the testimony of an accomplice and
scrutinize it very carefully before you accept it.

There are many offenses that are of such a character that the only persons capable of giving
useful testimony are those who are themselves implicated in the crime. It is for you to decide
what credibility you will give to a witness who has admitted (his/her) involvement and criminal
wrongdoing, whether you will believe or disbelieve the testimony of a person who by (his/her)
own admission has committed or contributed to the crime charged by the state here. Like all
other questions of credibility, this is a question you must decide based on all the evidence
presented to you.*

! This instruction is derived from State v. Marra, 222 Conn. 506, 524-25 (1992). It may be
inappropriate to include in the “accomplice testimony” instruction that “[e]ach accomplice’s
testimony is an admission by him against his own natural interest in not incriminating himself”
and therefore may be “evidence of his testimony’s reliability.” 1d.

Commentary

Generally, the court should not instruct the jury on the credibility of a particular witness,
but the Supreme Court has recognized three exceptions: the complaining witness, an accomplice,
and an informant. See State v. Patterson, 276 Conn. 452, 470 (2005); State v. Ortiz, 252 Conn.
533, 561-62 (2000).

Under the accomplice exception, “where it is warranted by the evidence, it is the court’s
duty to caution the jury to scrutinize carefully the testimony if the jury finds that the witness
intentionally assisted in the commission, or if he assisted or aided or abetted in the commission,
of the offense with which the defendant is charged.” (Emphasis in original; internal quotation
marks omitted.) Id., 562; see State v. Miller, 150 Conn. App. 667, 677 (it was plain error not to
give the instruction even though the defendant did not request it or take an exception), cert.
denied, 312 Conn. 926 (2014). A defendant is not entitled to an instruction on accomplice
testimony unless there is sufficient evidence that the witness was, in fact, an accomplice. State v.
Stevenson, 53 Conn. App. 551, 574-77, cert. denied, 250 Conn. 917 (1999); State v. Sanchez, 50
Conn. App. 145, 153-59, cert. denied, 247 Conn. 922 (1998).

Connecticut Criminal Jury Instructions



2.5-3 Informant Testimony

Revised to April 23, 2010

A witness testified in this case as an informant. An informant is someone who is currently
incarcerated or is awaiting trial for some crime other than the crime involved in this case and
who obtains information from the defendant regarding the crime in this case and agrees to testify
for the state. You must look with particular care at the testimony of an informant and scrutinize
it very carefully before you accept it. You should determine the credibility of that witness in the
light of any motive for testifying falsely and inculpating the accused.

In considering the testimony of this witness, you may consider such things as:

e the extent to which the informant’s testimony is confirmed by other evidence;
the specificity of the testimony;
the extent to which the testimony contains details known only by the perpetrator;
the extent to which the details of the testimony could be obtained from a source other
than the defendant;
the informant’s criminal record;
any benefits received in exchange for the testimony;
whether the informant previously has provided reliable or unreliable information; and
the circumstances under which the informant initially provided the information to the
police or the prosecutor, including whether the informant was responding to leading
questions.

Like all other questions of credibility, this is a question you must decide based on all the
evidence presented to you.

Commentary

Generally, the court should not instruct the jury on the credibility of a particular witness,
but the Supreme Court has recognized three exceptions: the complaining witness, an accomplice,
and an informant. See State v. Patterson, 276 Conn. 452, 470 (2005); State v. Ortiz, 252 Conn.
533, 561-62 (2000).

The exception for informant testimony was first recognized in State v. Patterson, 276
Conn. 452 (2005). “Because the testimony of an informant who expects to receive a benefit
from the state in exchange for his or her cooperation is no less suspect than the testimony of an
accomplice who expects leniency from the state, we conclude that the defendant was entitled to
an instruction substantially in accord with the one that he had sought.” 1d., 470. Though
originally limited, in Patterson, to informants who had actually been promised a benefit in return
for his or her testimony, in State v. Arroyo, 292 Conn. 558 (2009), the Court expanded it to any
informant. “[T]he trial court should give a special credibility instruction to the jury whenever
[jailhouse informant] testimony is given, regardless of whether the informant has received an
express promise of a benefit.” Id., 569.

In State v. Ebron, 292 Conn. 656 (2009), and State v. Boyd, 295 Conn. 707 (2010), the
defendants claimed that they were entitled to an informant instruction because an informing
witness had charges pending and may have had motives for testifying falsely about the
defendant’s statements. In neither case was the claim preserved or reviewed, but the Court
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noted, in State v. Ebron, supra, 675 n.17, that the opportunity to question the witness about
possible motives for testifying and the general credibility instruction were sufficient for such
witnesses, and, in State v. Boyd, supra, 757-58 n.34, that the Patterson rule was applicable only

to jailhouse informants.
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2.5-4 Testimony of Police Officials

Revised to December 1, 2007

Police officials have testified in this case. You must determine the credibility of police officials
in the same way and by the same standards as you would evaluate the testimony of any other
witness. The testimony of a police official is entitled to no special or exclusive weight merely
because it comes from a police official. You should recall (his/her) demeanor on the stand and
manner of testifying, and weigh and balance it just as carefully as you would the testimony of
any other witness.

You should neither believe nor disbelieve the testimony of a police official just because (he/she)
is a police official.

Commentary
It is preferable to give appropriate emphasis to the instruction on police testimony by
devoting a separate instruction to that subject. State v. Banks, 59 Conn. App. 112, 132- 35, cert.
denied, 254 Conn. 950 (2000); State v. Nieves, 36 Conn. App. 546, 550, cert. denied, 232 Conn.
916 (1995).
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2.5-5 Complaining Witness Testimony

New, June 13, 2008 (modified November 6, 2014)

Evidence has been introduced that the complaining witness,! <insert name of complainant>, may
be culpable in the alleged offense. You must consider the credibility of <insert name of
complainant> in light of any motive (he/she) might have for testifying falsely and incriminating
the accused, <insert name of defendant>.

In evaluating the testimony of this witness, you should consider (his/her) appearance and
demeanor as a witness, the reasons given for (his/her) coming forward and telling (his/her) story
to the authorities, and whether any motive has appeared or any reason is apparent why (he/she)
would accuse the defendant.

You must consider and compare (his/her) testimony with all the other testimony and evidence in
the case. It is up to you to determine whether to believe this witness. Like all other questions of
credibility, this is a question you must decide based on all the evidence presented to you.

L“A complaining witness or prosecuting witness is the person who was chiefly injured, in person
or property, by the act constituting the alleged crime . . . and who instigates [causes the
instigation of] the prosecution.” State v. Sinchak, 47 Conn. App. 134, 144 n.5 (1997), quoting
Black’s Law Dictionary (6th Ed. 1990).

Commentary

Generally, the court should not instruct the jury on the credibility of a particular witness,
but the Supreme Court has recognized three exceptions: the complaining witness, an accomplice,
and an informant. See State v. Patterson, 276 Conn. 452, 470 (2005); State v. Ortiz, 252 Conn.
533, 561-62 (2000).

The complaining witness exception was first discussed in State v. Cooper, 182 Conn. 207
(1980), in which the Court said “[s]ince the complaining witness could himself have been subject
to prosecution depending only upon the veracity of his account of this particular criminal
transaction, the court should have instructed the jury in substantial compliance with the
defendant’s request to charge to determine the credibility of that witness in the light of any
motive for testifying falsely and inculpating the accused. We emphasize, however, that in order
for the request to be applicable to the issues in the case, there must be evidence, as there was
here, to support the defendant’s assertion that the complaining witness was the culpable party.”
Id., 212. See also State v. Baltas, 311 Conn. 786, 818-22 (2014) (evidence of witness’s possible
participation in the crime was sufficient to justify an instruction on her motive to testify falsely);
State v. Keiser, 196 Conn. 122, 133 (1985) (insufficient evidence that witness was a culpable
party).

“To be sufficient to implicate culpability, the evidence must directly connect a
complaining witness to the crime with which the defendant is charged. . . . It is not sufficient to
raise a mere suspicion that the witness may have committed the crime.” State v. Sinchak, 47
Conn. App. 134, 144 (1997). “It is not enough to show that the party had a motive to commit the
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crime . .. nor is it enough to raise a mere suspicion that he may have committed the crime”
(Citations omitted.) State v. Byrd, 34 Conn. App. 368, 373 (1994).
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2.6 SPECIAL TYPES OF EVIDENCE

2.6-1 Proximate Cause

2.6-2 Motive

2.6-3 Consciousness of Guilt

2.6-4 ldentification of Defendant

2.6-5 Other Misconduct of Defendant

2.6-6 Multiple Defendants

2.6-7 Judicial Notice

2.6-8 Evidence Admitted for a Limited Purpose

2.6-9 Stipulations

2.6-10 Third Party Culpability

2.6-11 Multiple Charges and/or Informations

2.6-12 Medical Treatment Evidence

2.6-13 Other Misconduct - Criminal Sexual
Behavior

2.6-14 Adequacy of Police Investigation
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2.6-1 Proximate Cause

Revised to December 1, 2007

The state must prove beyond a reasonable doubt that the defendant proximately caused the (death
of / injuries to) <insert name of decedent / person injured>. Proximate cause does not
necessarily mean the last act or cause, or the act in point of time nearest to the (death / injuries).
The concept of proximate cause incorporates the principle that an accused may be charged with a
criminal offense even though (his/her) acts were not the immediate cause of the (death / injuries).

An act or omission to act is a proximate cause of the (death / injuries) when it substantially and
materially contributes, in a natural and continuous sequence, unbroken by an efficient,
intervening cause, to the (death / injuries). It is a cause without which the (death / injuries)
would not have occurred. It is a predominating cause, a substantial factor from which the (death
/ injuries) follow[s] as a natural, direct and immediate consequence.*

[<Include if appropriate:> It does not matter whether the particular kind of harm that results
from the defendant’s act be intended by the defendant.]> When the result is a foreseeable and
natural result of the defendant’s conduct, the law considers the chain of legal causation unbroken
and holds the defendant criminally responsible.

[<If defendant claims an intervening cause:>*

The defendant claims that (his/her) conduct was not the proximate cause of <insert name of
decedent or complainant>’s (death / injuries) because there was an intervening cause that was
the cause of the (death / injuries). The doctrine of intervening cause applies in a situation in
which the defendant’s conduct is a cause and factor of the (death / injuries), that is, <insert name
of decedent or complainant> would not have (died / been injured) but for the defendant’s
conduct, but nonetheless something else subsequently occurs -- which may be an act of the
(decedent / person injured), the act of some other person, or some nonhuman force -- that does
more than supply a concurring or contributing cause of the injury. An intervening cause is
unforeseeable and sufficiently powerful in its effect that it serves to relieve the defendant of
criminal responsibility for (his/her) conduct. In such a case, the defendant’s conduct is not the
proximate cause of <insert name of decedent or complainant>’s (death / injuries).

The doctrine of intervening cause serves as a dividing line between two closely related factual
situations: 1) when two or more acts or forces, one of which was set in motion by the

defendant, combine to cause a person’s (death / injuries), the doctrine of intervening cause will
not relieve the defendant of criminal responsibility, and 2) when an unforeseeable act and force
intervenes in such a powerful way as to become the proximate cause of the (death / injuries), the
doctrine of intervening cause will relieve a defendant from criminal responsibility, even though
his or her conduct contributed, in fact, to the (death / injuries).

In other words, when more than one factor contributes, in a chain of events, to cause (death /
injuries), in order to be the proximate cause of that (death / injury), the defendant’s conduct must
have been a cause that necessarily set in operation the factors that accomplished the (death /
injury). When the other circumstance constitutes a concurring or contributing cause of the (death
/ injuries), the defendant will be held responsible. When the other circumstance constitutes an
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intervening cause of the (death / injuries), the defendant will not be held responsible.

This is a question of fact for you, as jurors, to determine. Keep in mind, however, that the
defendant does not have any burden to prove an intervening cause. The burden rests on the state
to prove that the defendant’s conduct was the proximate cause of <insert name of decedent or
complainant>’s (death / injuries).]

[<If decedent had a pre-existing medical condition:>*

The defendant’s criminal liability is not lessened because of a pre-existing medical condition of
<insert name of decedent>. It is sufficient that the defendant’s conduct set in motion a chain of
events that ultimately produced the death. If the defendant’s conduct inflicted upon <insert
name of decedent> physical or emotional injury or stress or trauma that was in this sense the
proximate cause of (his/her) death, then the defendant’s conduct, under the circumstances,
caused the death, even though <insert name of decedent> had already been enfeebled by poor
physical condition and the physical or emotional stress or trauma were not the only cause of
(his/her) death. This is so even though it is probable that a person in sound physical condition
would not have died from the effects of the defendant’s conduct. It does not matter that the
defendant’s conduct may have only hastened the death, or that <insert name of decedent> would
have died soon thereafter from another cause or causes. As long as (his/her) admittedly and
recognizable predisposition of <describe pre-existing condition> was not the only substantial
factor in bringing on (his/her) death, that condition does not operate to prevent the defendant’s
responsibility for (his/her) conduct having caused <insert name of decedent>’s death. If the
defendant’s unlawful conduct set in motion factors that led to <insert name of decedent>’s death,
such conduct establishes the defendant’s guilt even though (his/her) conduct or the factors
(he/she) set in motion were not the only cause of <insert name of decedent>’s death.]

! State v. Griffin, 251 Conn. 671, 712-13 n.17 (1999).

2 Use only when the defendant may have intended one type of harm but caused another. For
example, when an accused, “with the intent to cause death by shooting, shoots the victim, who,
as a result, falls from a rooftop and is killed by the fall rather than the bullet. That would be a
particular kind of harm not intended by the accused. It nevertheless would sustain a charge of
murder if the accused intended to cause death and the fall was the direct result of the action taken
to effectuate that intent.” State v. Boles, 223 Conn. 535, 542 n.5 (1992).

3 See State v. Munoz, 233 Conn. 106, 124 (1995), and State v. Hannon, 56 Conn. App. 581, 586-
87 (2000), cert. denied, 274 Conn. 911 (2005).

4 Use if the defendant is claiming that a pre-existing medical condition of the decedent was an
intervening cause. See State v. Spates, 176 Conn. 227, 235 n.5 (1978) (defendant’s actions
during a robbery precipitated the victim’s heart attack which led to his death); State v. Dorans,
261 Conn. 730, 736-44 (2002) (victim had a pre-existing nervous system disorder). Do not use
the language that “[a] defendant takes a victim as he finds him.” 1d., 261 Conn. 744 n.16.

Commentary
When causation is an element of the crime, but not at issue, the first three paragraphs of
this instruction should be given. See State v. Collins, 100 Conn. App. 833, 848, cert. denied, 284
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Conn. 916 (2007). Whenever the facts and evidence presented require that causation be
determined by the jury, the additional sections should be included as appropriate.

For discussions of the law of proximate cause, see State v. Munoz, 233 Conn. 106, 114-27
(1995); State v. Wassil, 233 Conn. 174, 181-82 (1995); State v. Leroy, 232 Conn. 1 (1995); State
v. Boles, 223 Conn. 535, 540-42 (1992); State v. Spates, 176 Conn. 227, 233-35 (1978), cert.
denied, 440 U.S. 922, 99 S. Ct. 1248, 59 L. Ed. 2d 475 (1979).

“[A] jury instruction with respect to proximate cause must contain, at a minimum, the
following elements: (1) an indication that the defendant’s conduct must contribute substantially
and materially, in a direct manner, to the victim’s injuries; and (2) an indication that the
defendant’s conduct cannot have been superseded by an efficient, intervening cause that
produced the injuries.” State v. Leroy, supra, 232 Conn. 13; see also State v. Griffin, 251 Conn.
671, 712-16 (1999); State v. Hannon, 56 Conn. App. 581, 591 (2000), cert. denied, 274 Conn.
911 (2005).

Intervening cause

For a discussion of the doctrine of efficient, intervening cause, see State v. Munoz, 233
Conn. 106, 124-27 (1995). The court in Munoz also stated that a third party’s conduct in
inflicting an additional stab wound might be so significant that it amounts to an efficient,
intervening cause. Id., 122. The court has now disavowed this statement because it is contrary
to the doctrine of proximate cause in criminal cases that every person be held responsible for the
consequences of his or her acts, regardless of other causes that contributed to produce the result.
State v. Shabazz, 246 Conn. 746, 754 n.5 (1998), cert. denied, 525 U.S. 1179, 119 S. Ct. 1116,
143 L. Ed. 2d 111 (1999). The court has also emphasized that Munoz “rested primarily on the
fact that the jury reasonably could have inferred from the evidence that the intervening criminal
conduct was the sole proximate cause of the victim’s death.” (Emphasis in original.) Id., 755.

An instruction regarding an efficient, intervening cause is not always required. State v.
Munoz, supra, 233 Conn. 121 n.8. The need for such an instruction “arises in those cases in
which the evidence could support a finding by the jury that the defendant’s conduct was
overcome by an efficient, intervening cause, or in which the evidence regarding proximate
causation was such that, based on the doctrine of efficient, intervening cause, the jury could have
a reasonable doubt about the defendant’s guilt. Thus, in the general run of cases, in which the
evidence is susceptible of a finding of only one cause of harm contemplated by the statute, a
statement in the jury instruction referring to an efficient, intervening cause might well be
unnecessary.” Id. See also State v. Delgado, 50 Conn. App. 159, 173 (1998) (insufficient
evidence that actions of emergency medical personnel may have been a sufficient intervening
cause); State v. Guess, 44 Conn. App. 790, 798 (1997) (victim’s family’s decision to terminate
life support was not intervening cause), aff’d, 244 Conn. 761 (1998).

Inconsistent with accessorial liability

When two parties act in concert, it is immaterial which of the two accomplices inflict the
fatal blow. If one of them is charged only as an accomplice, that person cannot claim that the
acts of the principal were an intervening cause relieving him or her of liability. State v. Fruean,
63 Conn. App. 466, 475 (court properly refused defendant’s request to instruct on proximate
cause and intervening cause), cert. denied, 257 Conn. 908 (2001).
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2.6-2 Motive

Revised to December 1, 2007

The law does not require that the state, in a criminal case, prove a motive, because it is not an
element of the crime. It is not necessary for the state to prove what reason the defendant may
have had for committing the crime charged.

Because crimes are generally committed for some motive, evidence of a motive may tend to
prove the guilt of a defendant. In the same manner, if there appears no adequate motive on the
part of the defendant to commit the crime, that may tend to raise a reasonable doubt as to the
guilt of the defendant. <ldentify the evidence introduced as to motive.>

If the existence of a motive can be reasonably inferred, that may tend to prove the defendant’s
guilt. If no motive can be inferred, it may or may not raise a reasonable doubt as to the guilt of
the defendant. If the absence of a motive does not raise a reasonable doubt that the defendant is
guilty, then the fact that the state has not proved what the defendant’s motive was does not
prevent you from returning a verdict of guilty.

Commentary

“While evidence of motive does not establish an element of the crime charged . . . such
evidence is both desirable and important. . . . It strengthens the state’s case when an adequate
motive can be shown. . .. Evidence tending to show the existence or nonexistence of motive
often forms an important factor in the inquiry as to the guilt or innocence of the defendant. . . .
This factor is to be weighed by the jury along with the other evidence in the case. ... The role
motive plays in any particular case necessarily varies with the strength of the other evidence in
the case. The other evidence may be such as to justify a conviction without any motive being
shown. It may be so weak that without a disclosed motive the guilt of the accused would be
clouded by a reasonable doubt.” (Internal quotation marks omitted.) State v. Wargo, supra, 255
Conn. 140 n.24.

“[1]f the evidence warrants it and if an accurate and timely request to charge is made, the
trial court must instruct the jury that a lack of evidence on motive may tend to raise a reasonable
doubt.” State v. Pinnock, 220 Conn. 765, 790 (1992). A proper instruction informs the jury that:
“(1) motive is not an element of the offense, and the state is not required to prove or show
motive; (2) an absence of evidence of motive may tend to raise a reasonable doubt; and (3) even
a total lack of evidence of motive would not necessarily raise a reasonable doubt as to the guilt of
the defendant so long as there is other evidence produced that is sufficient to prove guilt beyond
a reasonable doubt.” 1d., 792. See also State v. Malave, 47 Conn. App. 597, 611-12 (1998) (trial
court properly refused to instruct the jury as to the defendant’s lack of motive to commit the
crimes, evidence having been introduced from which the jury could have inferred that there was
enmity between the defendant and one of the victims), aff’d, 250 Conn. 722 (1999), cert. denied,
528 U.S. 1170, 120 S. Ct. 1195, 145 L. Ed. 2d 1099 (2000).

If evidence of prior misconduct is admitted for the purpose of showing motive, the court
should also give an instruction limiting the jury’s use of the evidence. See State v. Feliciano,
256 Conn. 429, 451 n.11 (2001), in which the court admitted evidence of the defendant’s robbery
in support of his drug habit for the limited purpose of demonstrating that the defendant had a
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motive for the robbery that led to the victim’s murder. See Evidence Admitted for a Limited
Purpose, Instruction 2.6-8.
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2.6-3 Consciousness of Guilt

Revised to December 1, 2007 (modified November 1, 2008)

In any criminal trial it is permissible for the state to show that conduct or statements made by a
defendant after the time of the alleged offense may have been influenced by the criminal act; that
is, the conduct or statements show a consciousness of guilt.

[<Include if appropriate:> For example,
e flight, when unexplained, may indicate consciousness of guilt if the facts and the
circumstances support it.
e aperson’s possession of or attempt to conceal anything acquired through the crime may
tend to show a consciousness of guilt.
e aperson’s false statements as to (his/her) whereabouts at the time of the offense may tend
to show a consciousness of guilt.]

Such (acts / statements) do not, however, raise a presumption of guilt.? If you find the evidence
proved and also find that the (acts / statements) were influenced by the criminal act and not by
any other reason, you may, but are not required to, infer from this evidence that the defendant
was acting from a guilty conscience.®

The state claims that the following conduct is evidence of consciousness of guilt: <describe
specific evidence>.

It is up to you as judges of the facts to decide whether the defendant’s (acts / statements), if
proved, reflect a consciousness of guilt and to consider such in your deliberations in conformity
with these instructions.

L1t is improper to refer to a “guilty connection” as a synonym for “consciousness of guilt.” State
v. Francis, 228 Conn. 118, 133 n.16 (1993); State v. Murdick, 23 Conn. App. 692, 702-703, 703
n.6, cert. denied, 217 Conn. 809 (1991).

2 See State v. Lugo, 266 Conn. 674, 697 (2003).

3 See State v. Hernandez, 91 Conn. App. 169, 177 (court improperly instructed that statements
when shown to be false are circumstantial evidence of consciousness of guilt rather than that
they are circumstantial evidence from which may be inferred a consciousness of guilt), cert.
denied, 276 Conn. 912 (2005).

Commentary
“Once the evidence is admitted, if it is sufficient for a jury to infer from it that the
defendant had a consciousness of guilt, it is proper for the court to instruct the jury as to how it
can use that evidence. It is then for the jury to consider any ambiguity.” (Internal quotation
marks omitted.) State v. Middlebrook, 51 Conn. App. 711, 720-21, cert. denied, 248 Conn. 910
(1999). “Whether particular conduct is an index of guilt depends on the particular
circumstances.” State v. Jones, 234 Conn. 324, 356 (1995) (evidence that defendant objected to
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physical tests on religious grounds was not probative of consciousness of guilt); see also State v.
Hinds, 86 Conn. App. 557, 565-67 (2004) (false statements to the police could not support
inference that they were made in an effort to exculpate the defendant), cert. denied, 273 Conn.
915 (2005). For an opinion critical of giving this instruction, see United States v. Mundy, 539
F.3d 154 (2d Cir. 2008).

A consciousness of guilt instruction applies only to the conduct of the defendant, not that
of a witness. State v. Stavrakis, 88 Conn. App. 371, 386 (2005) (defendant wanted victim’s
statements to show consciousness of guilt that the victim had been the initial aggressor), cert.
denied, 273 Conn. 939 (2006).

Types of consciousness of guilt

The most commonly offered types of consciousness of guilt are flight, false statements,
or concealment or fabrication of evidence. The instruction should be tailored to the evidence of
the case, but the court should be careful not to improperly marshal the evidence. See State v.
Hernandez, 218 Conn. 458, 461-66 (1991) (court presented a partisan view of the evidence
which discounted the defendant’s evidence and his theory of defense).

On flight, see State v. Kelly, 256 Conn. 23, 53 n.17 (2001); State v. Scott, 270 Conn. 92,
104 n.7 (2004), cert. denied, 544 U.S. 987, 125 S. Ct. 1861, 161 L. Ed. 2d 746 (2005); State v.
Groomes, 232 Conn. 455, 473 n.14 (1995). An instruction that does not include innocent
explanations, even if presented by defendant, is not erroneous, but it is within the court’s
discretion to include reference to a possible innocent explanation that is supported by the
evidence. State v. Hines, 243 Conn. 796, 811-816 (1998); State v. Freeney, 228 Conn. 582, 593-
94 (1994). See also State v. Freeney, supra, 228 Conn. 602-10 (Berdon, J., dissenting)
(proposing an even-handed approach to flight instructions).

On false statements, see State v. Marshall, 45 Conn. App. 66, 80 n.9 (1997), rev’d on
other grounds, 246 Conn. 799 (1998) (statements meant to inculpate others); State v. Graham, 33
Conn. App. 432, 441 n.3 (false testimony at trial), cert. denied, 229 Conn. 906 (1994).

On concealment or fabrication of evidence, see State v. Coltherst, 263 Conn. 478, 503-
507 (2003) (defendant wrote letter offering money in exchange for an alibi).

Flight in relation to the duty to retreat

“The section of the statute that pertains to the duty to retreat merely allows the state to
rebut a claim of self-defense by showing that the defendant could have retreated safely before
using deadly force. It does not follow that a defendant is statutorily or constitutionally entitled to
use evidence of retreat after using deadly force to bolster a claim of self-defense without
permitting the jury to consider other possible reasons for the flight. As in other contexts,
evidence of flight after using deadly force inherently is ambiguous and does not logically compel
a conclusion that the reason for the flight was self-defense. Although it may be prudent, as a
general rule, for the trial court to use greater caution in giving a consciousness of guilt
instruction when a defendant has claimed self-defense, we do not believe that such instructions
[on consciousness of guilt] inherently are unconstitutional.” (Emphasis in original.) State v.
Luster, 279 Conn. 414, 424 (2006).

Consciousness of innocence

The court is not required to give an instruction on “consciousness of innocence” because
there is no support in the law for such a request. State v. Holley, 90 Conn. App. 350, 364-66,
cert. denied, 275 Conn. 929 (2005); State v. Otero, 49 Conn. App. 459, 469-70 (defendant not
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entitled to instruction on lack of flight or voluntary surrender to show consciousness of
innocence), cert. denied, 247 Conn. 910 (1998).
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2.6-4 ldentification of Defendant

Revised to November 20, 2017

The state has the burden of proving beyond a reasonable doubt that the defendant was the
perpetrator of the crime.

[<Include if appropriate:> The defendant denies that (he/she) is the person who was involved in
the commission of the alleged offense(s).]

In this case, the state has presented evidence that an eyewitness identified the defendant in
connection with the crime charged. Identification is a question of fact for you to decide, taking
into consideration all the evidence that you have seen and heard in the course of the trial.

The identification of the defendant by a single witness as the one involved in the commission of
a crime is, in and of itself, sufficient to justify a conviction of such a person, provided, of course,
that you are satisfied beyond a reasonable doubt of the identity of the defendant as the one who
committed the crime. In arriving at a determination as to the matter of identification, you should
consider all the facts and circumstances that existed at the time of the observation of the
perpetrator by each witness. In this regard, the reliability of each witness is of paramount
importance, since identification testimony is an expression of belief or impression by the
witness. Its value depends upon the opportunity and ability of the witness to observe the
perpetrator at the time of the event and to make an accurate identification later. It is for you to
decide how much weight to place upon such testimony.

Capacity and opportunity of the witness to observe the perpetrator!

In appraising the identification of the defendant as the perpetrator by any witness, you should
take into account whether the witness had adequate opportunity and ability to observe the
perpetrator on the date in question. This will be affected by such considerations as the length of
time available to make the observation; the distance between the witness and the perpetrator; the
lighting conditions at the time of the offense; whether the witness had known or seen the person
in the past; the history, if any, between them, including any degree of animosity; and whether
anything distracted the attention of the witness during the incident. You should also consider the
witness’s physical and emotional condition at the time of the incident, and the witness’s powers
of observation in general.

[<Include if appropriate.> In general, a witness bases any identification on (his/her) sense of
sight. But this is not necessarily so. An identification based on other senses, such as smell or the
sound of the perpetrator’s voice is just as valid.]

Circumstances of identification

Furthermore, you should consider the length of time that elapsed between the occurrence of the
crime and the identification of the defendant by the witness. You may also consider the strength
of the identification, including the witness’s degree of certainty. Certainty, however, does not
mean accuracy. You should also take into account the circumstances under which the witness
first viewed and identified the defendant, the suggestibility, if any, of the procedure used in that
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viewing, any physical descriptions that the witness may have given to the police, and all the
other factors which you find relating to reliability or lack of reliability of the identification of the
defendant.

[<Include if appropriate:> You may also take into account that an identification made by picking
the defendant out of a group of similar individuals is generally more reliable than one which
results from the presentation of the defendant alone to the witness.]

[<Include if appropriate:>? The identification of the defendant by the witness, <insert name of
witness>, was the result of an identification procedure in which the individual conducting the
procedure either indicated to the witness that a suspect was present in the procedure or failed to
warn the witness that the perpetrator may or may not be in the procedure.

Indicating to a witness that a suspect is present in an identification procedure or failing to warn
the witness that the perpetrator may or may not be in the procedure may increase the likelihood
that the witness will select one of the individuals in the procedure even when the perpetrator is
not present. Thus, such action on the part of the procedure administrator may increase the
probability of a misidentification.

This information is not intended to direct you to give more or less weight to the eyewitness
identification evidence offered by the state. It is your duty to determine what weight to give to
that evidence. You may, however, take into account this information, as just explained to you, in
making that determination.]

Consistency of identification
You may consider whether the witness at any time either failed to identify the defendant or made
an identification that was inconsistent with the identification testified to at trial.

Credibility of witness

You will subject the testimony of any identification witness to the same standards of credibility
that apply to all the witness. When assessing the credibility of the testimony as it relates to the
issue of identification, keep in mind that it is not sufficient that the witness be free from doubt as
to the correctness of the identification of the defendant; rather, you must be satisfied beyond a
reasonable doubt of the accuracy of the identification of the defendant before you may find
(him/her) guilty on any charge.

[<If there has been expert testimony of eyewitness identification:> You heard the testimony of
<insert name of witness> on the (psychological / sociological / statistical) research on eyewitness
identification. You should evaluate that testimony as | have instructed you on expert
testimony.]?

Conclusion

In short, you must consider the totality of the circumstances affecting the identification.
Remember, the state has the burden to not only prove every element of the crime but also the
identity of the defendant as the perpetrator of the crime. You must be satisfied beyond a
reasonable doubt of the identity of the defendant as the one who committed the crime, or you
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must find the defendant not guilty. If you have a reasonable doubt as to the accuracy of the
identification, you must find the defendant not guilty.

1 In United States v. Telfaire, 469 F.2d 552 (D.C. Cir. 1972), the court proposed a model
instruction which has been followed substantially by many jurisdictions. While Connecticut
courts “have used the model Telfaire instruction as an aid in determining the adequacy of an
instruction on eyewitness identification . . . we have never required that it be given verbatim in
order to ensure that the jury is properly guided.” (Citations omitted; internal quotation marks
omitted.) State v. Tatum, 219 Conn. 721, 733-34 (1991). The Telfaire instruction has four
components: 1) the capacity and opportunity of the witness to observe the offender; 2) the
circumstances surrounding the subsequent identification; 3) whether the witness at any time
either failed to identify the defendant or made an identification inconsistent with that made at
trial; and 4) the credibility of the witness making the identification. This instruction complies
with the substantive requirements of Telfaire in all respects, but should be modified according to
the specific facts of the case and the particular claims of the defendant regarding the
identification(s).

2 State v. Ledbetter, 275 Conn. 534 (2005), requires specific instructions on identification
procedures under certain circumstances. See discussion of Ledbetter below.

3 See State v. Guilbert, 306 Conn. 218 (2012), for a thorough discussion of allowing expert
testimony on eyewitness identification.

Commentary

A defendant who raises the defense of mistaken identity is entitled to an instruction.

State v. Whipper, 258 Conn. 229, 285 (2001) (“trial court properly charged the jury that the state
had to prove beyond a reasonable doubt that the defendant had committed the offenses charged
and that the jury should consider the defendant’s defense of mistaken identity and the evidence
he had submitted in support of that defense”), overruled on other grounds by State v Cruz, 269
Conn. 97 (2004); State v. Dubose, 75 Conn. App. 163, 172-73 (reviewing nearly identical
instruction), cert. denied, 263 Conn. 909 (2002).

“[A] trial court’s refusal to give any special instruction whatsoever on the dangers
inherent in eyewitness identification constitutes reversible error where the conviction of the
defendant turns upon the testimony of eyewitnesses who were uncertain, unclear or
inconsistent.” (Internal quotation marks omitted.) State v. Tatum, supra, 219 Conn. 733 n.18;
see also State v. Cerilli, 222 Conn. 556, 567 (1992); State v. Taft, 57 Conn. App. 19, 30 n.8
(2000), aff’d, 258 Conn. 412 (2001); State v. Askew, 44 Conn. App. 280, 287-90 (1997), rev’d on
other grounds, 245 Conn. 351 (1998); State v. Collins, 38 Conn. App. 247, 254 n.6 (1995).

The fact that the defendant and the eyewitness are of different races does not entitle the
defendant to a special instruction on cross-racial identification. State v. Cerelli, supra, 222 Conn.
571-72; State v. Wiggins, 74 Conn. App. 703, 708 (2003) (defendant could have raised the issue
of the reliability of the identification in cross-examination).

Overly suggestive identification procedures -- the Ledbetter instruction

In a challenge to the standard identification procedures employed by law enforcement,
the Supreme Court, in State v. Ledbetter, 275 Conn. 534 (2005), declined to adopt a per se rule
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that juries should be instructed that such identifications have a high potential for unreliability. It
did conclude, however, that “an indication by the identification procedure administrator that a
suspect is present in the procedure is an unnecessarily suggestive element of the process that
should be considered by the trial court in its analysis. . . . [The Court] also [agreed] that the trial
court, as part of its analysis, should consider whether the identification procedure administrator
instructed the witness that the perpetrator may or may not be present in the procedure and should
take into account the results of the research studies concerning that instruction.” (Citations
omitted.) Id., 574-75. Consequently, the Court held that trial courts should instruct the jury as to
the possible risk of misidentification “in those cases where the identification procedure
administrator fails to provide such a warning, unless no significant risk of misidentification
exists.” Id., 575.
Specifically, the court must give the instruction in those cases in which:
1) the state has offered eyewitness identification evidence;
2) that evidence resulted from an identification procedure; and
3) the administrator of that procedure failed to instruct the witness that the
perpetrator may or may not be present in the procedure.

Note that the court “decline[d] to delineate all of the potential factual variations that
might result in the trial court finding no significant risk of misidentification, [but noted] that one
example would be where the defendant was known by the witness before the incident occurred.
The trial court should make its determination of whether a significant risk of misidentification
exists on the basis of the totality of the circumstances.” 1d., 579 n.26.

Where court disallows first time in-court identification

The Supreme Court, in State v. Dickson, 322 Conn. 410 (2016), concluded that “in cases
in which identity is an issue, in-court identifications that are not preceded by a successful
identification in a nonsuggestive identification procedure implicate due process principles and,
therefore, must be prescreened by the trial court.” Id., 415. In the event that the court does not
permit an in-court identification, the court approved the following instruction if requested by the
state: “An in-court identification was not permitted because inherently suggestive first time in-
court identifications create a significant risk of misidentification and because either the state
declined to pursue other, less suggestive means of obtaining the identification or the eyewitness
was unable to provide one.” 1d., 449. If requested, do not deviate.
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2.6-5 Other Misconduct of Defendant

Revised to May 10, 2012

Note: When evidence of the other misconduct is being offered to show that the defendant
engaged in aberrant and compulsive criminal sexual behavior, see Other Misconduct -
Criminal Sexual Behavior, Instruction 2.6-13.

The state has offered evidence of other acts of misconduct of the defendant. This is not being
admitted to prove the bad character, propensity or criminal tendencies of the defendant. Such
evidence is being admitted solely to show or establish: <insert one or more of the following:>!
the defendant’s intent.

the identity of the person who committed the crimes alleged.

malice on the part of the defendant against the (complainant/decedent).

a motive for the commission of the crimes alleged.

that the commission of the crimes follows a common plan or scheme.?

absence of mistake or accident on the part of the defendant.

the defendant’s knowledge.

a system of criminal activity being engaged in by the defendant.

an element of the crime of <insert name of offense>.

the complete story as presented by the prosecution.

You may not consider such evidence as establishing a predisposition on the part of the defendant
to commit any of the crimes charged or to demonstrate a criminal propensity.

You may consider such evidence if you believe it and further find that it logically, rationally and
conclusively supports the issue[s] for which it is being offered by the state, but only as it may
bear on the issue[s] of <describe purpose of admitting evidence>.

On the other hand, if you do not believe such evidence, or even if you do, if you find that it does
not logically, rationally and conclusively support the issue[s] for which it is being offered by the
state, namely <describe purpose of admitting evidence>, then you may not consider that
testimony for any purpose.

You may not consider evidence of other misconduct of the defendant for any purpose other than
the one[s] I’ve just told you, because it may predispose your mind uncritically to believe that the
defendant may be guilty of the offense here charged merely because of the alleged other
misconduct. For this reason, you may consider this evidence only on the issue[s] of <describe
purpose of admitting evidence>, and for no other purpose.

! See Code of Evidence § 4-5 (¢). The purposes listed are intended to be illustrative rather than
exhaustive. See Commentary to § 4-5.

2 See State v. Randolph, 284 Conn. 328 (2007), for a discussion of the limitations of the common
plan or scheme exception in proving identity.
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Commentary

The acts of misconduct may have been prior or subsequent to the charged offense. State
v. Bunker, 89 Conn. App. 605, 631-32 (2005), appeal dismissed, 280 Conn. 512 (2006).

This instruction may be used when the misconduct is a charged or uncharged offense, but
must be modified accordingly. It should be narrowly tailored to refer only to the specific
purpose for which the evidence was presented. See State v. Jones, 205 Conn. 638 (1987) (“[T]he
instructions focused the jury’s attention on the precise factors that the trial court had considered
when it made its threshold finding of admissibility.”). “[W]hen evidence of the defendant’s
other crimes is admitted for a limited purpose, there is the danger that the jury nevertheless will
misuse the evidence and infer improperly that the defendant committed the charged offense
because he had committed other crimes in the past. Accordingly, in order to vitiate this potential
prejudice, we generally have required the trial court, sua sponte if necessary, to instruct the jury
as to the limited purpose for which such evidence is admitted and for which it is to be
considered.” (Internal quotation marks omitted.) State v. Ouellette, 190 Conn. 84, 96 (1983);
State v. Huckabee, 41 Conn. App. 565, 575 (given the numerous incidents of prior misconduct
presented, the defendant was entitled to a limiting instruction), cert. denied, 239 Conn. 903
(1996). However, in the absence of an objection to the admission of the evidence or a request to
instruct, the court is not required sua sponte to give a limiting instruction. State v. Cator, 256
Conn. 785, 800-802 (2001).

A cautionary instruction may be given before the testimony or directly after in addition to
including it in the court’s final charge. See State v. William C., 103 Conn. App. 508, 516-20,
cert. denied, 284 Conn. 928 (2007); State v. Torres, 57 Conn. App. 614, 620 n.3, n.4, n.5, cert.
denied, 253 Conn. 927 (2000).

“[1]t is not necessary that a trial court instruct the jury that it must find, by a
preponderance of the evidence, that prior acts of misconduct actually occurred at the hands of the
defendant. Instead, a jury may consider prior misconduct evidence for the proper purpose for
which it is admitted if there is evidence from which the jury reasonably could conclude that the
defendant actually committed the misconduct.” State v. Cutler, 293 Conn. 303, 322 (2009).
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2.6-6 Multiple Defendants

Revised to December 1, 2007

There are <insert number of defendants> defendants on trial here. Although the defendants are
being tried together, you must consider the case against each separately. That is, your findings in
one case do not in themselves establish a basis for similar findings in the other case[s]. Each
defendant is to be considered as if (he/she) were on trial alone for the offense or offenses for
which (he/she) stands charged. You will be required, therefore, to render a verdict upon each
defendant separately. The charges against each defendant are contained in different counts.

Each count charges a separate crime joined for the convenience of the trial in one information.
You must consider each count separately and decide whether or not the state has proved each of
the elements of that crime beyond a reasonable doubt.

I remind you that during the course of the trial certain evidence of <describe evidence> was
admitted for you to consider in the case of <insert name of defendant>, but you were instructed
not to consider this particular evidence in connection with the charges against the other
defendant[s]. Your verdict for each defendant must be based solely on the evidence that was
admitted for your consideration with respect to that particular defendant. Where evidence was
admitted with respect to one defendant and not the other[s], you must consider it only with
regard to the appropriate defendant and disregard it as to the other[s]. Remember that you will
be required to return a separate verdict for each count.

Commentary
See generally State v. Booth, 250 Conn. 611, 632-33 (1999) (trial court instructed the jury
to “decide the case against each of these three defendants separately”), cert. denied, 529 U.S.
106, 120 S. Ct. 156, 146 L. Ed. 2d 47 (2000).
If there are more than two defendants, a longer instruction may be necessary. See State v.
Henry, 72 Conn. App. 640, cert. denied, 262 Conn. 917 (2002).
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2.6-7 Judicial Notice

Revised to December 1, 2007

I have decided to accept as proved the fact that <identify fact>, even though no evidence has
been introduced about it. | believe that the fact is of such common knowledge or capable of such
ready and unquestionable demonstration that it would be a waste of our time to hear evidence
about it. Thus, you may treat it as proved, even though no evidence was brought out on the
point. Of course, with this fact, as with any fact, you will have to make the final decision and
you are not required to agree with me.

Commentary

See Code of Evidence 88§ 2-1 and 2-2.

See State v. Reid, 254 Conn. 540, 549 (2000) (discussing judicial notice of microscopic
hair analysis evidence and concluding that an admissibility hearing is not required); State v.
Griffin, 251 Conn. 671, 702-09 (1999) (discussing “judicial notice of the existence of a body of
scientific literature” and concluding that social science evidence that “death qualified” jurors are
more “conviction prone” is not the proper subject of judicial notice); State v. Zayas, 195 Conn.
611, 613-15 (1985) (time of sunrise and sunset on any day is a matter that falls within the realm
of facts which are capable of immediate and accurate demonstration and is an appropriate fact
for judicial notice); State v. Tomanelli, 153 Conn. 365, 368-71 (1966) (the scientific accuracy of
radar as a means of measuring speed is an appropriate fact for judicial notice, but the proposition
is not conclusive, and the opponent may submit evidence disputing it); In re Mark C., 28 Conn.
App. 247, 252-53 (the trial court has the power to take judicial notice of court files from other
actions between the parties; however, such judicial notice does not constitute conclusive proof),
cert. denied, 223 Conn. 922 (1992).
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2.6-8 Evidence Admitted for a Limited Purpose

Revised to December 1, 2007

You will recall that I have ruled that some testimony and evidence have been allowed for a
limited purpose or for application to one defendant. Any testimony or evidence which I
identified as being limited to a purpose or a defendant, you will consider only as it relates to the
limits for which it was allowed, and you shall not consider such testimony and evidence in
finding any other facts as to any other issue or defendant.

For example, during the testimony of <insert name of witness> | permitted the introduction of
<identify evidence admitted> as to <identify issue or defendant> and instructed you that you
could use that evidence, to the extent that you find it should be given weight, only as to that
<identify issue or defendant>. Any other use of that testimony would be improper.

Commentary
See State v. Esposito, 223 Conn. 299, 323 (1992); State v. Tyron, 145 Conn. 304, 309
(1958).
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2.6-9 Stipulations

Revised to December 1, 2007

In this case evidence in the form of a stipulation between the parties was introduced to show
<insert facts stipulated to>. A stipulation is an agreement between the parties concerning some
fact, which you as the jury are bound to accept as fact during your deliberations. A stipulation
does not, however, establish proof of the element of the crime beyond a reasonable doubt. This
stipulation is court exhibit #__. This item is an agreement by both sides. This stipulation is only
numbered as an exhibit as a housekeeping matter. No other exhibit is a stipulation, a fact agreed
to by both sides.

These stipulations are to be used only for the specific purposes they were entered into for, and
not to be used for any other purpose. The stipulations do not include credibility or the weight
you may give to the exhibits. You will have these stipulations with you during your
deliberations.

Commentary
When a prior conviction is an element of the offense, e.g., criminal possession of a pistol
or revolver, the defendant will often stipulate to it. An instruction limiting its use is necessary to
prevent prejudice as to any other crimes alleged. See State v. Hair, 68 Conn. App. 695, 698-99
n.5, cert. denied, 260 Conn. 925 (2002); State v. Abraham, 64 Conn. App. 384, 397-99, cert.
denied, 258 Conn. 917 (2001); State v. Taylor, 52 Conn. App. 790 (1999); State v. Davis, 51
Conn. App. 171, 184 (1998).
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2.6-10 Third Party Culpability

New, June 13, 2008 (modified November 6, 2014)

There has been evidence that a third party, not the defendant, committed the crime[s] with which
the defendant is charged. This evidence is not intended to prove the guilt of the third party, but
is part of the total evidence for you to consider. The burden remains on the state to prove each
and every element of the offense beyond a reasonable doubt.

It is up to you, and to you alone, to determine whether any of this evidence, if believed, tends to
directly connect a third party to the crime[s] with which the defendant is charged. If after a full
and fair consideration and comparison of all the evidence, you have left in your minds a
reasonable doubt indicating that the alleged third party, <insert name of third party>, may be
responsible for the crime[s] the defendant is charged with committing, then it would be your duty
to render a verdict of not guilty as to the accused, <insert name of defendant>.

Commentary

In State v. Arroyo, 284 Conn. 597, 608-609 (2007), the Court considered for the first time
“the standard to be applied to a defendant’s request for a jury instruction on third party
culpability evidence when such evidence has been introduced.” After reviewing the rules
governing the admission of such evidence, the Court concluded that the same standard should
apply when determining whether a defendant is entitled to a jury instruction on third party
culpability. “[I]f the evidence pointing to a third party’s culpability, taken together and
considered in the light most favorable to the defendant, establishes a direct connection between
the third party and the charged offense, rather than merely raising a bare suspicion that another
could have committed the crime, a trial court has a duty to submit an appropriate charge to the
jury.” 1d., 610. “[E]vidence that establishes a direct connection between a third party and the
charged offense is relevant to the central question before the jury, namely, whether a reasonable
doubt exists as to whether the defendant committed the offense. Evidence that would raise only
a bare suspicion that a third party, rather than the defendant, committed the charged offense
would not be relevant to the jury’s determination.” Id., 609-10. See State v. Baltas, 311 Conn.
786, 809-14 (2014) (evidence that third party was at the crime scene not sufficient to provide a
credible alternative explanation for the substantial forensic evidence against the defendant); State
v. Berger, 249 Conn. 218, 234-38 (1999) (discussing the relationship of third party culpability to
reasonable doubt in a case in which the state’s theory was that the defendant and the third party
acted together).

On the admissibility of third party culpability, see State v. Corley, 106 Conn. App. 682,
686-91 (strong physical resemblance between defendant and third party), cert. denied, 287 Conn.
909 (2008); State v. Guess, 44 Conn. App. 790, 811 (1997) (motive of third party); State v.
Alvarez, 216 Conn. 301, 304 (1990) (relevancy and hearsay considerations); State v.
Delossantos, 211 Conn. 258, 270 (third party’s culpability not inconsistent with defendant’s
guilt), cert. denied, 493 U.S. 866 (1989); State v. Echols, 203 Conn. 385, 392 (1987)
(misidentification of defendant by victim of another crime).
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2.6-11 Multiple Charges and/or Informations

New, June 13, 2008 (modified April 23, 2010)

The defendant is charged with __ counts [in __ separate informations]. [<If there is more than
one information:> The state has commenced __ separate cases against the defendant. They have
been consolidated for the convenience of trial.]

[<If the information has been amended since beginning of trial:> To the extent that there have
been any changes regarding the content of the information[s], it is of no concern to your
deliberations. You are to consider only the specific charges submitted to you and not concern
yourself with how the information[s] may have read when it was read to you at the start of trial.]

The defendant is entitled to and must be given by you a separate and independent determination
of whether (he/she) is guilty or not guilty as to each of the counts. Each of the counts charged is
a separate crime. The state is required to prove each element in each count beyond a reasonable
doubt. Each count must be deliberated upon separately. The total number of counts charged
does not add to the strength of the state’s case.

You may find that some evidence applies to more than one count in more than one information.
The evidence, however, must be considered separately as to each element in each count. Each
count is a separate entity.!

You must consider each count separately and return a separate verdict for each count. This
means that you may reach opposite verdicts on different counts. A decision on one count does
not bind your decision on another count.

1 When charges involve different victims, the jury must also be instructed to separately consider
the charges relating to each victim, and the evidence pertaining to each victim must be clearly
distinguished. State v. Davis, 286 Conn. 17, 33-36 nn.8-12 (2008); State v. Ellis, 270 Conn. 337,
378-79 (2004).

Commentary

This instruction should be tailored to assist the jury in evaluating the evidence for each
count. State v. Santaniello, 96 Conn. App. 646, 658 and 658-59 n.3 (in addition to instructing
that each count was a separate offense and must be considered individually, “the court
painstakingly went through all of the evidence, explaining to the jury for what purposes each bit
of evidence or testimony could be considered in relation to the individual informations and
explaining to the jury that the evidence could not be considered for any other purpose”), cert.
denied, 280 Conn. 920 (2006); State v. Rodriguez, 91 Conn. App. 112, 121 (court instructed the
jury to consider each charge separately, and detailed the evidence that applied to more than one
charge), cert. denied, 276 Conn. 909 (2005). “[I]n cases in which the likelihood of prejudice is
not overwhelming . . . such curative instructions may tip the balance in favor of a finding that the
defendant’s right to a fair trial has been preserved.” (Internal quotation marks omitted.) State v.
Atkinson, 235 Conn. 748, 766-67 n.23 (1996); State v. Virgo, 115 Conn. App. 786, 795 n.3, cert.
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denied, 293 Conn. 923 (2009); State v. David P., 70 Conn. App. 462, 470 n.10, cert. denied, 262
Conn. 907 (2002).
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2.6-12 Medical Treatment Evidence

New, November 1, 2008

Statements made by a complainant to a medical or mental health professional pursuant to
receiving or seeking treatment have been admitted as substantive evidence. This means that your
consideration of these statements is not limited to credibility or corroboration like prior
inconsistent statements and constancy of accusation. These statements may be considered for
their content.

Commentary
Include only if the court has also instructed the jury on the use of inconsistent statements
for impeachment purposes (Impeachment -- Inconsistent Statements, Instruction 2.4-3) and/or
constancy of accusation (Constancy of Accusation, Instruction 7.2-1).
For a discussion of the medical treatment exception to the hearsay rule, see State v. Cruz,
260 Conn. 1, 7-10 (2002); State v. Marcial S., 104 Conn. App. 361, 364-67 (2007), cert. denied,
285 Conn. 907 (2008).
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2.6-13 Other Misconduct - Criminal Sexual
Behavior

Revised to November 17, 2015)

When the defendant is charged with criminal sexual behavior, evidence of the defendant’s
commission of another offense or offenses is admissible and may be considered if it is relevant to
prove that the defendant had the propensity or a tendency to engage in the type of criminal

sexual behavior with which (he/she) is charged. However, evidence of a prior offense on its own
is not sufficient to prove the defendant guilty of the crimes charged in the information. Bear in
mind as you consider this evidence that at all times, the state has the burden of proving that the
defendant committed each of the elements of the offense charged in the information. | remind
you that the defendant is not on trial for any act, conduct, or offense not charged in the
information.

Commentary

This approach replaces the former practice of admitting this type of evidence as common
scheme or plan. State v. DeJesus, 288 Conn. 418, 470-71 (2008); State v. Antonaras, 137 Conn.
App. 703 (2012) (court improperly instructed jury on the common scheme or plan exception).
See Code of Evidence § 4-5 (b).

Evidence of prior sexual misconduct may be admitted under this exception if it is relevant
to prove that the defendant had the propensity or a tendency to engage in the type of criminal
sexual behavior with which he or she is charged, its probative value outweighs its prejudicial
effect, and the jury is given a limiting instruction on its use. State v. DeJesus, supra, 288 Conn.
473-74. The trial court should adapting this instruction to the specific purpose for which the
evidence was offered.

Defendant does not have to be charged with a sexual crime for evidence of prior criminal
sexual behavior to be relevant. State v. Johnson, 289 Conn. 437, 455-56 (2008); State v.
Snelgrove, 288 Conn. 742 (2008).

See also Other Misconduct of Defendant, Instruction 2.6-5.
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2.6-14 Adequacy of Police Investigation

New, November 6, 2014

You have heard some arguments that the police investigation was inadequate and that the police
involved in this case were incompetent. The issue for you to decide is not the thoroughness of
the investigation or the competence of the police. The only issue you have to determine is
whether the state, in the light of all the evidence before you, has proved beyond a reasonable
doubt that the defendant is guilty of the count[s] with which (he/she) is charged.

Commentary

“A defendant may . . . rely upon relevant deficiencies or lapses in the police investigation
to raise the specter of reasonable doubt, and the trial court violates his right to a fair trial by
precluding the jury from considering evidence to that effect.” State v. Collins, 299 Conn. 567,
599-600 (2011) (finding that such an instruction as this does not preclude the jury from
considering the evidence of the police investigation as it might relate to any weaknesses in the
state’s case). “Collins does not require a court to instruct the jury on the quality of police
investigation, but merely holds that a court may not preclude such evidence and argument from
being presented to the jury for its consideration.” State v. Wright, 149 Conn. App. 758, 773-74,
cert. denied, 312 Conn. 917 (2014).
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2.7 GENERAL DEFENSES

2.7 Introduction to General Defenses

2.7-1 Intoxication -- § 53a-7

2.7-2 Alibi

2.7-3 Duress -- § 53a-14

2.7-4 Entrapment -- § 53a-15

2.7-5 Diminished Capacity

See also

2.8 Justification Defenses

3.1-2 Renunciation of Criminal Purpose
(Accessory) -- § 53a-10

3.2-3 Renunciation of Criminal Purpose
(Attempt) -- § 53a-49 (c)

3.3-2 Renunciation of Criminal Purpose
(Conspiracy) -- § 53a-48 (b)
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2.7 Introduction to General Defenses

Revised to November 6, 2014

The defenses codified in the Penal Code are not intended to preclude recognition of any
defenses or aspects of the statutory defenses available at common law not inconsistent with the
statutory provisions. General Statutes § 53a-4. See State v. Havican, 213 Conn. 593, 599 (1990)
(construing *“great bodily harm” in 53a-19 (a) as consistent with common-law rule of deadly
force); State v. Shaw, 185 Conn. 372, 379 (1981) (incorporating co-dweller exception into duty
to retreat), cert. denied, 454 U.S. 1155, 102 S. Ct. 1027, 71 L. Ed. 2d 312 (1982); State v.
Messler, 19 Conn. App. 432, 436-37 (1989) (recognizing common-law defense of necessity).

The following defenses are general defenses: ignorance or mistake, intoxication,
renunciation of criminal purpose, duress, entrapment, justification, renunciation of criminal
purpose in a conspiracy charge. See State v. Rouleau, 204 Conn. 240, 249 n.12 (1987)
(correcting dicta in State v. Rosado, 178 Conn. 704, 708 (1979)).

Burden of proof
General Statutes § 53a-12 (a) places the burden on the state to disprove a general defense
beyond a reasonable doubt.

When instruction is required

A defendant is entitled, as a matter of law, to a requested jury instruction on a defense if
there is sufficient evidence of the defense. State v. Lewis, 220 Conn. 602, 618-19 (1991); State
v. Havican, 213 Conn. 593, 597 (1990); State v. Fuller, 199 Conn. 273, 278 (1986). “A
defendant must, however, assert a recognized legal defense before such a charge will become
obligatory. A claim of innocence or a denial of participation in the crime charged is not a legally
recognized defense and does not entitle a defendant to a theory of defense charge.” State v.
Rosado, 178 Conn. 704, 707 (1979). In State v. Baltas, 311 Conn. 786, 814-18 (2014), the
Supreme Court refused to require courts to instruct the jury on any theory of defense with a
foundation in the evidence. “We are satisfied that our law under Rosado, when combined with
the requirement that trial courts must adequately instruct juries on each essential element of each
crime for which the defendant is being prosecuted, adequately protects the defendant’s right to
present a defense.” 1d., 818.

The standard for determining whether the evidence is sufficient to entitle the defendant to
an instruction differs between general and affirmative defenses. A defendant is entitled to have
the jury instructed on any general defense “for which there is any foundation in the evidence, no
matter how weak or incredible.” (Internal quotation marks omitted.) State v. Havican, 213
Conn. 593, 597 (1990). The defendant’s constitutional right to present a defense “includes a
proper jury instruction on the elements of the defense . . . so that the jury may ascertain whether
the state has met its burden of disproving it beyond a reasonable doubt.” State v. Fuller, 199
Conn. 273, 278 (1986).

A defendant is entitled to a requested instruction on an affirmative defense “only if there
is sufficient evidence for a rational juror to find that all the elements of the defense are
established by a preponderance of the evidence.” State v. Person, 236 Conn. 342, 353 (1996);
State v. Small, 242 Conn. 93, 102-103 (1997) (same is true regardless of whether defendant or
state requested instruction).
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Inconsistent defenses

“Generally, inconsistent defenses may be interposed in a criminal case. ... That a
defense is interposed which is inconsistent with the defendant’s alibi theory does not preclude an
instruction as to that defense. . . . The fact that one defense is on the theory that the accused did
not commit the offense, as where he relies on alibi, does not deprive him of the right to avail
himself of other defenses . ... To compel a defendant to admit guilt in order to invoke a defense
effectively relieves the prosecution of proving his guilt beyond a reasonable doubt and frustrates
the assertion of the defense itself and undermines its policy.” (Citations omitted; internal
quotation marks omitted). State v. Harris, 189 Conn. 268, 273 (1983); see also State v. Folson,
10 Conn. App. 643, 649 (1987). A defendant is entitled to an instruction on the defense of self-
defense if the evidence warrants it, even if the evidence would also support a claim of innocence
because of an unintentional or accidental shooting. State v. Miller, 55 Conn. App. 298, 301
(1999), cert. denied, 252 Conn. 923 (2000). “[A] jury may be instructed on a requested defense
theory, even if the defendant has testified to facts that contradict the requested charge, if there is
sufficient evidence to warrant the instruction.” State v. Person, 236 Conn. 342, 348 (1996).
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2.7-1 Intoxication -- § 53a-7

Revised to December 1, 2007

There has been some evidence to the effect that the defendant was under the influence of an
intoxicant, namely <insert type of intoxicant>, at the time of the alleged act[s]. The statute
pertaining to intoxication reads in pertinent part as follows:
intoxication shall not be a defense to a criminal charge, but in any prosecution for an
offense evidence of intoxication of the defendant may be offered by the defendant
whenever it is relevant to negate an element of the crime charged.
“Intoxication” is defined by statute as a substantial disturbance of mental or physical capacities
resulting from the introduction of substances into the body.

If you find that the defendant was under the influence of an intoxicant at the time of the alleged
act[s], you must then determine what effect, if any, this voluntary intoxication had on (his/her)
ability to form the specific intent required to commit the alleged crime[s].

Note that intoxication is not a defense to or an excuse for the commission of a crime. It is only
relevant to negate an element of the crime charged, such as intent. If you find that the defendant
was intoxicated at the time of the crime, you may take this fact into consideration in determining
whether (he/she) was in such a state of intoxication as to be incapable of forming the required
specific intent, which is a necessary element for the commission of the crime[s] of <insert
crime(s) charged>.

If you believe that the defendant, although intoxicated, was still capable of forming a specific
criminal intent, then the defendant’s responsibility is the same as if (he/she) were not intoxicated.
You must first decide whether the defendant was intoxicated at the time of the alleged crime; and
second, whether the defendant was incapable of forming an intent to commit the acts constituting
the crime[s] of <insert crime(s) charged>. Remember, the defendant does not have to prove that
(he/she) was intoxicated. The state always has the burden of proving beyond a reasonable doubt
that the defendant was capable of forming the required intent. Any degree of intoxication, not
merely total intoxication, may be considered in determining whether the defendant possessed the
requisite intent.

Commentary

When evidence of the defendant’s intoxication has been admitted, the jury should be
instructed that it must determine whether the defendant committed the acts alleged, whether he
or she was intoxicated at the time, and whether the intoxication was such as to render the
defendant unable to form the requisite intent. See generally State v. Ortiz, 217 Conn. 648
(1991); State v. Stevenson, 198 Conn. 560 (1986); State v. Crawford, 172 Conn. 65, 70 (1976);
State v. Kellman, 56 Conn. App. 279, 282-83, cert. denied, 252 Conn. 939 (2000); State v.
Chasse, 51 Conn. App. 345, 372-76 (1998), cert. denied, 247 Conn. 960-61 (1999); State v.
Maia, 48 Conn. App. 677, 680-85, cert. denied, 245 Conn. 918-19 (1998); State v. Brown, 35
Conn. App. 699, 702-08, cert. denied, 231 Conn. 932 (1994).

The state always has the burden of proving beyond a reasonable doubt that the defendant
was not only capable of forming the required intent, but that he or she actually possessed such
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intent. State v. Faria, 254 Conn. 613, 635-36 (2000); State v. Austin, 244 Conn. 226, 237-41
(1998); State v. Dwyer, 59 Conn. App. 207, 218-21, cert. denied, 254 Conn. 937 (2000); State v.
Toczko, 23 Conn. App. 502, 507 n.2 (1990).

In summarizing the evidence of the defendant’s intoxication for the jury, the court may
limit its discussion to the evidence directly relevant to the ability to form the requisite intent, but
should allow the jury to consider all the evidence in determining whether the defendant had
possessed the requisite intent. See State v. Roman, 67 Conn. App. 194, 205-206 (2001), rev’d in
part on other grounds, 262 Conn. 718 (2003) (while there was evidence that defendant had
ingested both alcohol and cocaine, the court only referred to alcohol in its instruction because the
testimony of cocaine’s affects was not relevant to his ability to form the requisite intent).

Intoxication and Recklessness

The common-law rule regarding intoxication explicitly made the distinction between
specific and general intent crimes. State v. Shine, 193 Conn. 632, 638-40 (1984). General
Statutes § 53a-7 does not, “but rather expressly prohibits the evidence when the mental state is
recklessness or negligence.” Id., 640. “It is entirely reasonable for the legislature to make a rule
that whatever cognitive elements there are in recklessness, they cannot be negated by evidence of
voluntary intoxication. The majority of cases in America support the creation of a special rule
relating to intoxication, so that, if the only reason why the defendant does not realize the
riskiness of his conduct is that he is too intoxicated to realize it, he is guilty of the recklessness
which the crime requires.” (Internal quotation marks omitted.) Id., 640-41.

“While the defendant cannot introduce evidence of intoxication to dispute recklessness
the state can introduce that evidence to prove recklessness.” State v. Shine, supra, 193 Conn.
642. The jury may be instructed that the jury should disregard evidence of intoxication if it does
not negate the element of intent. State v. Jenkins, 88 Conn. App. 762, 772-75, cert. denied, 274
Conn. 901 (2005).
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2.7-2 Alibi

Revised to December 1, 2007 (modified May 10, 2012)

The defendant has presented what is commonly known as an alibi defense. This is a rebuttal by
the defendant of the state’s attempt to prove that the defendant was present at the scene of the
crime and committed or participated in the acts charged.

It is up to the state to prove the defendant’s guilt beyond a reasonable doubt, which includes all
the elements of a crime, including the defendant’s presence at a stated place and the defendant’s
committing or participating in certain acts at that place at a given time.! The alibi evidence that
the defendant has placed before you seeks to convince you that the defendant was elsewhere at
the time and therefore could not possibly have committed the acts charged. Whether the
defendant was or was not present at the scene of the crime, and therefore could or could not have
done what the defendant has been charged with doing, is for you to decide, considering all the
facts in the case.

Remember, the defendant does not have to prove (his/her) claim that (he/she) was elsewhere. It
is sufficient if, on considering all the evidence, there arises in your minds a reasonable doubt as

to the defendant’s presence at the scene of the crime when it was committed. If you have such a
doubt, then the defendant is entitled to be found not guilty.

! State v. Vasquez, 133 Conn. App. 785, 799 (2012); State v. Milardo, 224 Conn. 397, 405-407
(1993).

Commentary

An alibi is not an actual defense, but a denial of the state’s accusations that the defendant
was at a stated place at a stated time. When an alibi is asserted and relied upon as a defense, the
defendant is “entitled to have the jury charged that the evidence offered by [the defendant] on
that subject is to be considered by them in connection with all the rest of the evidence in
ascertaining whether [the defendant] was present, and that if a reasonable doubt on that point
exists, it is the jury’s duty to acquit [the defendant].” State v. Butler, 207 Conn. 619, 631 (1988);
see also State v. McKnight, 191 Conn. 564, 584 (1984); State v. Rosado, 178 Conn. 704, 708 n.2
(1979); State v. Moran, 53 Conn. App. 406, 411-13, cert. denied, 249 Conn. 925 (1999); State v.
Marshall, 3 Conn. App. 126, 127-28 (1985), appeal dismissed, 199 Conn. 244 (1986).

A trial court has no duty to instruct upon alibi in the absence of a request even though
substantial alibi evidence may have been introduced by the defense. State v. Butler, supra, 207
Conn. 631.

The court is not required to give an alibi instruction unless the defendant has complied
with the disclosure rule of Practice Book 8§ 40-21. State v. Gonzalez, 69 Conn. App. 649, 662-
66, cert. denied, 260 Conn. 937 (2002).
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2.7-3 Duress -- § 53a-14

Revised to November 6, 2014

The evidence in this case raises the defense of duress. The defense of duress applies to the
chargel[s] of <insert applicable crimes> [and the lesser included offense[s] of <insert lesser
included offenses>.]

After you have considered all of the evidence in this case, if you find that the state has proved
beyond a reasonable doubt each element of <insert applicable crimes and any lesser-included
offenses>, you must go on to consider whether or not the defendant acted under duress. In this
case you must consider this defense in connection with count[s] __ of the information.

A person’s actions that would otherwise be illegal are legally justified if (he/she) is acting under
duress. It is a complete defense to certain crimes, including <insert applicable crimes and any
lesser-included offenses>. When, as in this case, evidence of duress is introduced at trial, the
state must not only prove beyond a reasonable doubt all the elements of the crime charged to
obtain a conviction, but must also disprove beyond a reasonable doubt that the defendant acted
under duress.! If the state fails to disprove beyond a reasonable doubt that the defendant acted
under duress, you must find the defendant not guilty of <insert applicable crimes> despite the
fact that you have found the elements of (that crime / those crimes) proved beyond a reasonable
doubt. The defendant has no burden of proof whatsoever with respect to this defense.

The statute defining duress reads in pertinent part as follows:
in any prosecution for an offense, it shall be a defense that the defendant engaged in
the proscribed conduct because (he/she) was coerced by the use or threatened
imminent use of physical force upon (him/her) or a third person, which force or
threatened force a person of reasonable firmness in (his/her) situation would have
been unable to resist.

Factual predicate for claiming duress

The first thing you must determine is whether the defendant (intentionally / recklessly) placed
(himself / herself) in a situation in which it was probable that (he/she) would be subjected to
duress. <See Intent: General, Instruction 2.3-1, and Recklessness, Instruction 2.3-4.> If you
find that the state has proved beyond a reasonable doubt that the defendant (intentionally /
recklessly) placed (himself/herself) in such a situation, then (he/she) cannot claim that (he/she)
acted under duress, and you need not consider the defense. If you find that the state has not
proved that the defendant (intentionally / recklessly) placed (himself / herself) in a situation in
which it was probable that (he/she) would be subjected to duress, then you should go on to
consider whether the defendant acted under duress.

The state must disprove at least one of the following elements to disprove the claim of duress.
Element 1 - Coercion

The first element is that the defendant was being coerced to act by the use or threat to use
imminent physical force against (him/her/another person) by <insert name of other person>.
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The word “using” has its ordinary meaning, that is, the other person has already begun to use
force. The word “imminent” means that the person is about to use physical force at that time. It
does not encompass the possibility that an act of physical force may take place at some
unspecified future time.

The defendant must have actually believed in and been frightened by the likelihood of the
threatened harm. If there was a reasonable, legal alternative to violating the law, a chance both
to refuse to do the criminal act and also to avoid the threatened harm, you must find that the
defendant was not under duress.? If the defendant would have engaged in the criminal activity
whether or not there was a threat, then (his/her) actions were not caused by that threat.

Element 2 - Reasonableness of defendant’s conduct

The second element is that the defendant’s conduct was reasonable under the circumstances in
that a person of reasonable firmness under the same circumstances would have been unable to
resist the force or threatened force and would have acted as the defendant did. In assessing the
situation you may consider tangible factors that differentiate the defendant from the person
making the threat, such as size, strength, age, or health. You should also consider such things as
the seriousness of the threat, the nature of the impending harm being threatened, the
opportunities for escape, and the seriousness of the crime the defendant has committed.

In evaluating the defendant’s response to the threat, applying the standard of the “person of
reasonable firmness,” consider an ordinary person without serious mental and emotional defects.
A defendant’s personal timidity or lack of firmness in the face of intimidation does not serve as
the measure for his or her conduct under this second component of the defense. Community
expectations prevail in judging a defendant’s response to a threat when that response involves
engaging in criminal action. With the defense of duress, a defendant is neither held to a standard
of heroism, nor is the defendant allowed to rely on his or her idiosyncratic mental and emotional
weaknesses.?

Conclusion

In summary, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements of <insert applicable crimes>, you shall then find the defendant not guilty
and not consider the defense.

If, on the other hand, you unanimously find that all the elements of <insert applicable crimes
and any lesser included offenses> have been proved beyond a reasonable doubt, you must then
consider whether the defendant intentionally or recklessly put (himself/herself) in the situation.
If you unanimously find beyond a reasonable a doubt that the defendant did intentionally or
recklessly put (himself/herself) in the situation, you shall then find the defendant guilty and not
consider the defense.

If you unanimously find beyond a reasonable a doubt that the state has failed to prove that the

defendant intentionally or recklessly put (himself/herself) in the situation, you shall then consider
the defense of duress.
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If you unanimously find that the state has disproved beyond a reasonable doubt at least one of
the elements of the defense, you must reject that defense and find the defendant guilty.

If you unanimously find that the state has not disproved beyond a reasonable doubt at least one
of the elements of the defense, then on the strength of that defense alone you must find the
defendant not guilty of <insert applicable crimes> despite the fact that you have found the
elements of (that crime / those crimes) proved beyond a reasonable doubt [and not consider any
of the lesser-included offenses].

! State v. Fuller, 199 Conn. 273, 280 (1986); State v. Rouleau, 204 Conn. 240, 255 (1987);
General Statutes § 53a-12 (a).

2 United States v. Bailey, 444 U.S. 394, 410, 100 S. Ct. 624, 62 L. Ed. 2d 575 (1980); State v.
Boone, 15 Conn. App. 34, 40-41, cert. denied, 209 Conn. 811 (1988).

3 See State v. Heinemann, 282 Conn. 281, 303 (2007) (discussing the objective reasonableness of
the defense).

Commentary

To be entitled, as a matter of law, to a jury instruction on this defense, the defendant must
assert the defense and present some evidence on it. See State v. Rosado, 178 Conn. 704, 707-708
(1979). The defense is not available for a charge of carrying a pistol without a permit. State v.
Hopes, 26 Conn. App. 367, 371-72, cert. denied, 221 Conn. 915 (1992).

Duress does not negate the specific intent of the criminal conduct. State v. Aponte, 66
Conn. App. 429, 434 n.6 (2001), cert. denied, 259 Conn. 970 (2002).

“Connecticut’s duress defense has both a subjective and an objective component. The
subjective component is that the defendant actually must have been coerced into the criminal
action. . .. [T]he defendant in fact must have believed that his life would be endangered if he did
not perform the criminal act at issue.” (Citation omitted.) State v. Heinemann, 282 Conn. 281,
301-302 (2007). “The second component of the defense is objective in nature. If the defendant
can establish that he was in fact in fear, his conduct is then judged by an objective standard. . . .
A defendant’s level of resistance must meet community standards of reasonableness. In other
words, the jury must conclude that the defendant’s belief was a reasonable one.” Id., 302.

“[A]lthough the factors considered in determining the defendant’s situation, i.e, those that
differentiate him from his coercer, such as size, strength, age or health, are somewhat
individualized, they do not stand in isolation. Rather, they are to be gauged against the coercer
in order to determine whether the defendant acted reasonably and therefore justifiably.
Consequently, the trier of fact must consider any salient situational factors surrounding the
defendant at the time of the alleged duress, including the severity of the offense the defendant
was asked to commit, the nature of the force used or threatened to be used, and the alternative
ways in which the defendant may have averted the force or threatened force.” Id., 305-306. The
Court rejected the defendant’s argument in Heinemann that adolescents, because of their
heightened vulnerability to social pressure and immature decision-making abilities, are entitled
to a special instruction allowing the jury to factor their youth into the defense.
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2.7-4 Entrapment -- § 53a-15

Revised to December 1, 2007 (modified May 20, 2011)

The evidence in this case raises the issue of the defense of entrapment. The statute defining
entrapment reads in pertinent part as follows:
in any prosecution for an offense, it shall be a defense that the defendant engaged in
the proscribed conduct because (he/she) was induced to do so by a public servant, or
by a person acting in cooperation with a public servant, for the purpose of institution
of criminal prosecution against the defendant, and that the defendant did not
contemplate and would not otherwise have engaged in such conduct.

Entrapment exists only if the defendant was not predisposed to committing the crime at issue. If
the criminal intent or the willing disposition to commit the crime originates in the mind of the
defendant and the criminal offense is completed, it is no defense that the opportunity is furnished
or the defendant is aided in the commission of the crime in order to secure the evidence
necessary to prosecute the defendant. On the other hand, it is entrapment if the criminal design
originates in the mind of the government agent or police officer and the defendant is induced into
the commission of the offense when the defendant would not have committed it except for the
urging of the officer or government agent.

The vital factor in determining if there has been an entrapment is whether the defendant was
induced by the urging of a governmental agent or police officer to commit a crime that the
defendant would not otherwise have committed. Inducement means more than a simple request
by a government agent or police officer to break the law. There is a clear distinction between
inducing a person to commit a crime and setting the stage to catch that person in the execution of
criminal designs of the person’s own volition. If officers of the law induce an innocent person to
commit a crime that that person would not otherwise commit, it is entrapment and a defense to
the crime charged.

It is for you to determine, on the basis of all the evidence, whether the state has proved beyond a
reasonable doubt that it did not induce the defendant to commit the offense with which the
defendant is charged. If you unanimously find that the state has proved all the elements of the
crime of <insert name of offense> beyond a reasonable doubt, and has disproved the claim of
entrapment beyond a reasonable doubt, you must return a verdict of guilty on this count. If you
unanimously find that the state has failed to prove any one or more of the elements of the crime
of <insert name of offense>, or failed to disprove the claim of entrapment, you must return a
verdict of not guilty on this count.

Commentary
General Statutes § 53a-15 codifies Connecticut’s prior case law on entrapment, and
adopts the subjective standard of the defense, as have most states and the federal courts. State v.
Lee, 229 Conn. 60, 81 (1994). “The subjective test of entrapment focuses on the disposition of
the defendant to commit the crime of which he or she is accused.” Id., 78. “[T]he subjective
defense of entrapment succeeds only if the government, not the accused, is the source of the
criminal design. The subjective defense fails if the accused is previously disposed to commit the
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crime, and the government merely facilitates or assists in the criminal scheme.” Id., 79. See
generally State v. McNally, 173 Conn. 197, 200-202 (1977); State v. Fine, 159 Conn. 296, 299
(1970); State v. Wilder, 128 Conn. App. 750, 753-61, cert. denied, 301 Conn. 934 (2011); State
v. Nero, 122 Conn. App. 763, 783-94 (2010).

To warrant an instruction on entrapment, the defendant must produce evidence of both
inducement and lack of criminal disposition. State v. Hawkins, 173 Conn. 431, 436 (1977); State
v. Capozziello, 21 Conn. App. 326, 328-29, cert. denied, 215 Conn. 816 (1990). “Where there is
evidence on the issue of entrapment as to which reasoning minds might disagree, the question is
one of fact to be submitted to the jury.” State v. Marquardt, 139 Conn. 1, 7 (1952).
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2.7-5 Diminished Capacity

New, May 10, 2012

Evidence has been presented in this case indicating that the defendant was of limited or impaired
mental capacity at the time of the incident. If the defendant, because of this diminished capacity,
was unable to form the intent necessary to the crime(s) of <insert the crimes to which the defense
applies>, then the element of intent would not have been proven for (this / these) crimes.

An essential element of the crime of <insert offense>, with which the defendant is charged, is
that (he/she) acted with <insert the appropriate type of intent:>?

the specific intent to cause a specific result.

recklessness.

criminal negligence.

the general intent to perform certain acts.

[<For specific intent:>

For the purposes of count __, <identify offense>, you must determine whether the evidence of
diminished capacity is sufficient to raise a reasonable doubt as to the defendant’s ability to form
the specific intent necessary for <identify offense>. <Refer back to the intent instruction(s) for
the offense(s).> You must be satisfied from the defendant’s presentation that there is sufficient
evidence of the effects of (his/her) various mental disorders on (his/her) capacity to form the
specific intent to commit <identify offense>.]

[ <For recklessness:>

For the purposes of count __, <identify offense>, you must determine whether the evidence of
diminished capacity is sufficient to raise a reasonable doubt as to the defendant’s ability to be
aware of and consciously disregard substantial and unjustifiable risks. You must be satisfied
from the defendant’s presentation that there is sufficient evidence of the effects of (his/her)
various mental disorders on (his/her) capacity to be aware of such risks. <Refer back to the
intent instruction for the offense(s).>]

[<For criminal negligence:>

For the purposes of count __, <identify offense>, you must determine whether the evidence of
diminished capacity is sufficient to raise a reasonable doubt as to the defendant’s ability to
perceive substantial and unjustifiable risks. You must be satisfied from the defendant’s
presentation that there is sufficient evidence of the effects of (his/her) various mental disorders
on (his/her) capacity to perceive of such risks. <Refer back to the intent instruction for the
offense(s).>]

[<For general intent:>

For the purposes of count __, <identify offense>, you must determine whether the evidence of
diminished capacity is sufficient to raise a reasonable doubt as to the defendant’s capacity to
form the intent to <identify the specific acts of the crime>.?]

In connection with this issue, you have heard testimony from <identify the expert witnesses>. In
assessing these opinions, you will bear in mind the instructions | previously gave you concerning
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the weight to be accorded the testimony of expert witnesses, including the opinions based on
hypothetical questions.

You may also give weight to such relevant testimony as you find credible from lay witnesses
who have testified concerning the events surrounding the events that occurred.

The state has the burden to establish the element of the defendant’s intent to commit <insert
specific offense> beyond a reasonable doubt. The defendant does not have to prove that he did
not have the intent. In deciding whether the defendant had the necessary intent, you must
consider all the evidence bearing on that issue, including the evidence of the defendant’s limited
or impaired mental capacity and his conduct before, during and after the alleged incident. If you
have a reasonable doubt on that issue, you must find (him/her) not guilty.

! Diminished capacity, unlike intoxication, may be raised to negate either general or specific
intent. See State v. Gracewski, 61 Conn. App. 726, 736-37 (2001) (reckless indifference
manslaughter and risk of injury to a minor); see also State v. Shine, 193 Conn. 632, 640-42
(1984).

2 For example, if the defendant is charge with risk of injury to a minor the defendant would have
to form the intent to perform acts that are likely to impair the health of a child. See State v.
Gracewski, 61 Conn. App. 726, 736 (2001).

Commentary

This instruction is adapted from instructions cited in State v. Bharrat, 129 Conn. App. 1,
4 n.2 (2011); State v. Thurman, 10 Conn. App. 302, 322 n.18 (1987); State v. Gracewski, 61
Conn. App. 726, 736-37 (2001).

Diminished capacity differs from extreme emotional disturbance because the latter is an
affirmative defense that does not negate intent but provides mitigation to a charge of murder.
State v. Jordan, 129 Conn. App. 215, 226 n.5 (defendant’s claim that rage comes within
diminished capacity not accurate as it does not implicate the defendant’s capacity for forming
intent), cert. denied, 302 Conn. 910 (2011).

If the defendant is also raising an insanity defense, the court must be sure to clearly
distinguish the two. See State v. Thurman, supra, 10 Conn. App. 325.

On the need for expert testimony on diminished capacity, see State v. Jordan, supra, 129
Conn. App. 226, State v. Pagano, 23 Conn. App. 447, 452, cert. denied, 217 Conn. 802 (1990);
State v. Thurman, 10 Conn. App. 302, 323 n.19 (1987). The Court in Pagano explained the
difference in the type of evidence required to send the issue of diminished capacity to the jury
and that for intoxication:

Nowhere in the testimony or exhibits did the defendant present any evidence of the

effects of psychopathic, sociopathic, or antisocial behavior, organic brain disorder,

seizures, depression, or cerebral palsy. In fact, these terms were not even defined for the
jury. While a jury is entitled to infer impairment from intoxication because it is an effect
which is common knowledge and is an inference which is clearly within the ability of the

jurors, as laypersons, to draw based on their own common knowledge and experience . . .

a jury should not be allowed to make a similar leap in reasoning when dealing with
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diminished capacity. Unlike the effects of intoxication, the effects of complex mental
disorders are not commonly known to laypersons. . .. The trial court’s refusal to instruct
the jury on diminished capacity is justified, therefore, by the defendant’s failure to
provide direct evidence of the effects of his various mental disorders on his capacity to
form intent.
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2.8 JUSTIFICATION DEFENSES

2.8 Introduction to Justification Defenses

2.8-1 Self-Defense and Defense of Others -
§ 53a-19

2.8-2 Exceptions to Justification: Provocation,
Initial Aggressor, Combat by Agreement —
§ 53a-19 ()

2.8-3 Exceptions to Use of Deadly Physical Force:
Duty to Retreat, Surrender Property,
Comply with Demand -- § 53a-19 (b)

2.8-4 Defense of Premises -- § 53a-20

2.8-5 Defense of Personal Property -- § 53a-21

2.8-6 Use of Physical Force by Peace Officer
in Making Arrest or Preventing Escape
— 8§ 53a-22 (¢)

2.8-7 Use of Physical Force by Private Person at
the Request of a Peace Officer in Making
Arrest or Preventing Escape -- § 53a-22 (d)

2.8-8 Use of Physical Force by Private Person to
Make an Arrest -- § 53a-22 (f)

2.8-9 Resisting Arrest by Physical Force -

§ 53a-23
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2.8 Introduction to Justification Defenses

Revised to May 23, 2013

Justification is a general defense to a crime involving the use of physical force. The use
of physical force upon another person that results in actual injury, while usually a criminal
assault, is not criminal if it is permitted or justified by a provision of law or statute. General
Statutes § 53a-16. Therefore, when one who is accused of committing an assault claims that he
or she acted under a legal justification, the jury must examine the circumstances and discover
whether the act was truly justified. The court’s function in instructing the jury is to tell the jury
the circumstances in which the use of physical force against another person is legally justified.

Codification

Justification is defined in General Statutes 8§ 53a-17 -- 53a-23. “The statutes which
enumerate the situations where the use of force is justified attempt to restate the common law.
They should be read in the light of their common-law background, and the fact that an individual
section does not fully state the relevant common-law rule, with all its possible applications,
exceptions or implications, should not prevent a court from reading it as incorporating the full
body of common-law rules relevant thereto.” State v. Shaw, 185 Conn. 372, 379 (1981).
Reliance on the common law is inappropriate when the statute directly addresses the question;
I.e., when the statute is on point, the statutory language controls. State v. Corchado, 188 Conn.
653, 662-63 (1982).

Burden of proof

The burden is on the state to prove beyond a reasonable doubt that the defendant was not
justified in using physical force. General Statutes § 53a-12 (a). “[A] defendant has no burden of
persuasion for a claim of self-defense; he has only a burden of production. . .. This burden is
light, however, and may be satisfied if there is any foundation in the evidence for the defendant’s
claim, no matter how weak or incredible.” State v. Clark, 264 Conn. 723, 730-31 (2003). Once
this burden is satisfied, the defendant is entitled to the instruction as a matter of law “even where
the defendant has not submitted a request to charge on a particular aspect of his defense and has
not objected to its omission from the charge after the charge has been given.” State v. Cruz, 75
Conn. App. 500, 510 (2003); State v. Bailey, 209 Conn. 322, 340 (1988).

General validity of laws and court orders allowing physical force -- § 53a-17

Section 53a-17 justifies the use of physical force “when such conduct is required or
authorized by a provision of law or by a judicial decree, including but not limited to (1) laws
defining duties and functions of public servants, (2) laws defining duties of private citizens to
assist public servants in the performance of certain of their functions, (3) laws governing the
execution of legal process, (4) laws governing the military services and the conduct of war, and
(5) judgments and orders of courts.” See, e.g., Use of Physical Force by Peace Officer in
Making Arrest or Preventing Escape, Instruction 2.8-6.

Justification in certain circumstances -- § 53a-18

General Statutes § 53a-18 includes six circumstances in which physical force is justified.
Whenever the evidence raises justification under any of these circumstances, the jury must be
charged with the permissible scope of the justifiable use of physical force.
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Justification of Force by Persons Entrusted to Care for Minors or Incompetent Persons -- §
53a-18 (1)

A parent, guardian, or other person entrusted with the care and supervision of a minor
child or an incompetent person, except a person entrusted with the care and supervision of a
minor for school purposes as described in General Statutes § 53a-18 (6) (see below), is legally
entitled to use physical force upon such minor child or incompetent person. To be justified,
however, the person exercising this force must reasonably believe that it was necessary in order
to maintain discipline or to promote the welfare of the minor or incompetent person. This force
must be reasonable, and deadly force is not permitted. See State v. Brocuglio, 56 Conn. App.
514, 517-18 (whether the parent’s physical force on a child is reasonable is for the jury to
decide), cert. denied, 252 Conn. 950 (2000).

The statute recognizes the common-law right of parents to punish children for their own
welfare. See State v. Leavitt, 8 Conn. App. 517, 522, cert. denied, 201 Conn. 810 (1986). Both
the common law and the statute require that the use of physical force be reasonable. Id. See also
General Statutes § 17a-101 (parents’ right to discipline limited by child abuse statute).

The parental justification defense may be raised to a charge of risk of injury to a minor
involving blatant physical abuse under the act prong of § 53-21 (a) (1). State v. Nathan J., 294
Conn. 243, 260 (2009). See Risk of Injury to a Minor (Act Prong), Instruction 6.11-2.

Justification of Force by a Correctional Official -- § 53a-18 (2)

An authorized official of a correctional institution or facility is permitted to use physical
force in order to maintain order and discipline, but only if that force is reasonable, and is
authorized by the rules and regulations of the state department of correction. Such force may
only be used for the purpose of maintaining order and discipline, and not for retaliation or
punishment.

This section is applicable not only to a charge of assault brought against a correctional
officer, but to offenses related to an assault upon a correctional officer when the defendant
attempts to raise self-defense. See Interfering with an Officer, Instruction 4.3-1, and Assault of
Public Safety or Emergency Medical Personnel, Instruction 4.3-3.

Justification of Force by Employee of Common Carrier -- § 53a-18 (3)

Force may legally be used by a person responsible for the maintenance of order in a
common carrier, such as a railroad, bus, airplane, taxi, etc. Such person, or someone acting
under his or her direction, may use reasonable force if he or she reasonably believes that it is
necessary to maintain order. The right of a person responsible for maintaining order in a
common carrier to use reasonable force to maintain such order, is a restatement of the common-
law rule. See, e.g., Downs v. New York & New Haven R. Co., 36 Conn. 287, 291 (1869);
Crocker v. New London, Willimantic, and Palmer, R.R. Co., 24 Conn. 249, 263-64 (1855)
(railroad employees have the right to use reasonable force to eject passengers who fail to tender
the proper fare). See also Pease v. Delaware, L. & W. R. Co., 101 N.Y. 367, 371, 5 N.E. 37
(1886) (disorderly passengers may be ejected for causing danger, discomfort or annoyance to
passengers).

Even deadly force may be used, but only in cases where it is reasonably believed to be
necessary to prevent death or serious physical injury. It should be noted that although 8§ 53a-18
uses the term “physical injury,” § 53a-19 limits the use of deadly force to the threat of deadly
force or “great bodily harm,” which is broader than serious physical injury.

Connecticut Criminal Jury Instructions



Justification of Force to Prevent Suicide -- § 53a-18 (4)

A person is permitted to use force if he or she reasonably believes that another person is
about to commit suicide, or to inflict serious bodily harm upon himself or herself. Only
reasonable force may be used, and the person must reasonably believe that such force is
necessary to prevent the apparent suicide or serious injury.

Justification of Force by a Physician -- § 53a-18 (5)

Force may be used by a licensed physician or psychologist, or someone acting under his
or her direction. This force must be reasonable and for the purpose of providing a recognized
form of treatment that the doctor reasonably believes is necessary to promote the physical or
mental health of a patient. Such force is only allowed in two situations: (1) when the patient has
consented to such treatment, or if the patient is a minor or incompetent person, when the consent
of the person entrusted with his care and supervision has been obtained; or (2) when the
physician or psychologist has determined that a medical emergency exists. In the second
situation, the doctor is permitted to use force if he or she reasonably believes that no consent can
be obtained from a competent person, and that a reasonable person would provide consent in
order to safeguard the welfare of the patient.

Justification of Force in Schools -- § 53a-18 (6)

A teacher or other person entrusted with the care of a minor for school purposes may use
reasonable force upon such minor in certain situations. The teacher must reasonably believe that
force is necessary to: 1) protect himself or herself or others from immediate physical injury; 2)
obtain possession of a dangerous instrument or controlled substance; 3) protect property from
physical damage; or 4) restrain such minor or remove such minor to another area to maintain
order.

Section 53a-18 restates the common-law rule allowing the use of force by teachers or
other school authorities who are placed in loco parentis. For cases discussing the common-law
rule, see Andreozzi v. Rubano, 145 Conn. 280 (1958); Calway v. Williamson, 130 Conn. 575
(1944); O’Rourke v. Walker, 102 Conn. 130 (1925) (power of school authority to use physical
discipline may extend beyond school grounds and hours); Sheehan v. Sturges, 53 Conn. 481
(1885); Peck v. Smith, 41 Conn. 442 (1874). See also Ingraham v. Wright, 430 U.S. 651, 97 S.
Ct. 1401, 51 L. Ed. 2d 711 (1977).

Subjective-objective standard

Justification defenses are similar in that they focus on the defendant’s reasonable beliefs
as to circumstances defined in the statutes and the necessity of using force. The use in these
statutes of the phrase “reasonably believes” has been interpreted by the Supreme Court as
embodying a subjective-objective standard. See State v. Saunders, 267 Conn. 363, 373 (2004);
State v. Wright, 77 Conn. App. 80, 88 (2003).

“The jury must view the situation from the perspective of the defendant. Section 53a-19
(a) requires, however, that the defendant’s belief ultimately must be found to be reasonable.”
State v. DeJesus, 194 Conn. 376, 389 n.13 (1984). “The self-defense statute, i.e., General
Statutes § 53a-19 . . . focuses on the person . . . claiming self-defense. It focuses on what he
reasonably believes under the circumstances and presents a question of fact . ... This statutory
emphasis upon the defendant further demonstrates the function of the jury in their evaluation of
the self-defense claim.” (Emphasis in original.) State v. Corchado, 188 Conn. 653, 663 (1982).
“The jury’s initial determination, therefore, requires the jury to assess the veracity of witnesses,
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often including the defendant, and to determine whether the defendant’s account of his belief . . .
at the time of the confrontation is in fact credible. This probe into the defendant’s actual state of
mind clearly demonstrates the function of the jury in [its] evaluation of the self-defense claim.”
State v. Prioleau, 235 Conn. 274, 286-87 (1995). “[T]he jury must make a further determination
as to whether that belief was reasonable, from the perspective of a reasonable person in the
defendant’s circumstances.” Id., 287.

In instructing the jury on the reasonableness of the defendant’s belief, it was error to refer
to “an average person of ordinary intelligence in like circumstances.” State v. Anderson, 227
Conn. 518, 533 (1993). “[T]here is nothing in [the subjective-objective] test that refers to a
‘person of ordinary intelligence.’” Id.; see also State v. Cruz, 75 Conn. App. 500, 512-13 n.10
(2003). “The defendant’s conduct must be judged ultimately against that of a reasonably prudent
person.” (Internal quotation marks omitted.) State v. Carter, 48 Conn. App. 755, 772 (1998).

It is not required that the jury find that the victim was, in fact, using or about to use
physical force against the defendant. State v. Clark, 264 Conn. 723, 732-33 (2003). An
instruction that requires the jury to find that the victim was not using or about to use physical
force is thus improper. 1d.; State v. Wortham, 80 Conn. App. 635, 644-46 (2003).

Imperfect self-defense

Connecticut does not recognize the doctrine of “imperfect self-defense,” under which an
honest but unreasonably held belief is a mitigating factor that allows a defendant to be convicted
of a lesser crime because although the defendant may have acted with the requisite intent, he or
she is less culpable. Connecticut’s Penal Code provides a similar treatment of extreme
emotional distress as a mitigating factor. “Under an instruction for extreme emotional
disturbance, as with imperfect self-defense as applied by other jurisdictions, the defendant must
be found to have intentionally caused the death of the victim before the crime can be mitigated
downward to a lesser offense.” State v. Abdalaziz, 248 Conn. 430, 440 (1999)

When a defendant attempts to raise the defense that he or she had an honest but
unreasonably held belief, the proper approach is a lesser included offense. “[I]f evidence is
presented that the defendant had an honest but unreasonable belief in the need to use physical
force, such evidence may be sufficient for the jury to find the defendant innocent of the greater
crime for which specific intent is required, and guilty of the lesser included offense for which
recklessness is required, and therefore, the jury should receive a . . . lesser included offenses
instruction on that basis.” Id., 441.
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2.8-1 Self-Defense and Defense of Others -- § 53a-19

Revised to March 12, 2018

The evidence in this case raises the issue of (self-defense / the defense of others). (Self-defense /
The defense of others) applies to the charge[s] of <insert applicable crimes> [and the lesser
included offense[s] of <insert lesser included offenses>].

After you have considered all of the evidence in this case, if you find that the state has proved
beyond a reasonable doubt each element of a crime to which (self-defense / defense of others)
applies, you must go on to consider whether or not the defendant acted in (self-defense / the
defense of others). In this case you must consider this defense in connection with count[s] __ of
the information.

A person is justified in the use of force against another person that would otherwise be illegal if
(he/she) is acting in the defense of (self / others). It is a complete defense to certain crimes,
including <insert applicable crimes>. When, as in this case, evidence of (self-defense / the
defense of others) is introduced at trial, the state must not only prove beyond a reasonable doubt
all the elements of the crime charged to obtain a conviction, but must also disprove beyond a
reasonable doubt that the defendant acted in (self-defense / the defense of others). If the state
fails to disprove beyond a reasonable doubt that the defendant acted in (self-defense / the defense
of others), you must find the defendant not guilty despite the fact that you have found the
elements of the crime proved beyond a reasonable doubt. The defendant has no burden of proof
whatsoever with respect to this defense.

There is a statute that defines (self-defense / the defense of others) and you are to apply that
definition in reviewing the evidence in this case and not apply any common or colloquial
meaning that you may have heard before. The statute defining (self-defense / the defense of
others) reads in pertinent part as follows:

a person is justified in using reasonable physical force upon another person to defend

(himself/herself/a third person) from what (he/she) reasonably believes to be the use

or imminent use of physical force, and (he/she) may use such degree of force which

(he/she) reasonably believes to be necessary for such purpose.
The statute requires that, before a defendant uses physical force upon another person to defend
(himself/herself/a third person), (he/she) must have two “reasonable beliefs.” The first is a
reasonable belief that physical force is then being used or about to be used upon (him/her/a third
person). The second is a reasonable belief that the degree of force (he/she) is using to defend
(himself/herself/a third person) from what (he/she) believes to be an ongoing or imminent use of
force is necessary for that purpose.

Deadly and non-deadly physical force?

The law distinguishes non-deadly physical force from deadly physical force. “Physical force”
means actual physical force or violence or superior physical strength. The term “deadly physical
force” is defined by statute as physical force which can reasonably be expected to cause death or
serious physical injury. Under this definition, the physical force used by the defendant need not
actually have caused a death or a serious physical injury in order to be considered deadly
physical force, nor need it have been expected or intended by the defendant to result in such
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serious consequences. Instead, what determines whether the defendant used deadly physical
force is whether the force actually used by the defendant could reasonably have been expected to
cause death or serious physical injury. “Physical injury” is defined by statute as impairment of
physical condition or pain, and “serious physical injury” is defined as physical injury which
creates a substantial risk of death, or which causes serious disfigurement, serious impairment of
health or serious loss or impairment of the function of any bodily organ.

It is up to you to determine whether the defendant used deadly physical force or non-deadly
physical force against <insert name of the other person>. You are to make that determination
after considering all the evidence. If the state claims that the defendant used deadly physical
force, the state must prove that beyond a reasonable doubt. The first question you must resolve,
then, is whether the level of force used by the defendant rises to the level of deadly physical
force, or is some lower degree of physical force.

Reasonable beliefs

Once you have determined whether the defendant has used deadly or non-deadly force, you must
then go on to consider whether the defendant justifiably acted in (self-defense / defense of
others).

Each of the reasonable belief requirements of the statute requires you to ask two questions. The
first question you must ask is, did the defendant actually have the belief in question when
(he/she) acted as (he/she) did. The second question you must ask is whether the defendant’s
actual belief was reasonable, in the sense that a reasonable person in the defendant’s
circumstances at the time of (his/her) actions, viewing those circumstances from the defendant’s
point of view, would have shared that belief. A defendant cannot justifiably act on (his/her)
actual belief, if that belief would not have been shared by a reasonable person in (his/her)
circumstances, viewing those circumstances from the defendant’s point of view. Therefore, the
defense of (self-defense / defense of others) has four elements:2

Element 1 - Actual belief regarding use of physical force by other person

The first element is that when the defendant used defensive force against <insert name of other
person>, (he/she) actually believed that the other person was using physical force against
(him/her/<insert name of third person>) or that the use of physical force against (him/her) was
imminent. The word “imminent” means that the person is about to use physical force at that time
and not at some unspecified future time.

If you have found that the force used by the defendant was deadly physical force, then you must
find that the defendant actually believed that <insert name of other person> was not only using
or about to use physical force upon (him/her/<insert name of third person>), but that the other
person was either using or about to use deadly physical force against (him/her/<insert name of
third person>), or inflicting or about to inflict great bodily harm upon (him/her/<insert name of
third person>). [“Great bodily harm” is not limited by the definition of serious physical injury
and may encompass other acts such as sexual assault or the threat of sexual assault].® The term
“great” has its ordinary meaning and indicates a bodily harm that is substantially more than
minor or inconsequential harm.
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The act of <insert name of other person> leading to the defendant’s use of defensive physical
force need not be an actual threat or assault. The test is not what the other person actually
intended, but what the other person’s act caused the defendant to believe was the intention of the
other. In other words, the danger to which the defendant was reacting need not have been actual
or real. In judging the danger to (himself/herself/<insert name of third person>), the defendant is
not required to act with infallible judgment. A person acting in (self-defense / the defense of
others) is sometimes required to act instantly and without time to deliberate and investigate.
Under such circumstances it is possible to perceive an actual threat when none in fact existed.

Element 2 - Reasonableness of that belief

The second element is that the defendant’s actual belief about the force being used or about to be
used against (him/her/<insert name of third person>) was a reasonable belief. This means that
under the circumstances of the case, viewing those circumstances from the defendant’s point of
view, the defendant’s actual belief that <insert name of other person> was using or about to use
physical force or deadly physical force against (him/her/<insert name of third person>) was
reasonable because a reasonable person in the defendant’s situation at the time of (his/her)
actions, viewing the circumstances from the defendant’s point of view, would have shared that
belief.

Element 3 - Actual belief regarding degree of force necessary

The third element is that when the defendant used physical force upon <insert name of other
person> for the purpose of defending (himself/herself/<insert name of third person>), (he/she)
actually believed that the degree of force (he/she) used was necessary for that purpose. This
applies whether you have found that the defendant used deadly physical force or not. The
question is whether the defendant believed that it was necessary to use the degree of force that
(he/she) used to defend (himself/herself/<insert name of third person>) from the attack.

Element 4 - Reasonableness of that belief

The fourth element is that the defendant’s actual belief about the degree of force necessary to
defend (himself/herself/<insert name of third person>) was a reasonable belief. This means that
under the circumstances of the case, viewing those circumstances from the defendant’s point of
view, the defendant’s actual belief that the degree of force used was necessary to defend
(himself/herself/<insert name of third person>) was reasonable because a reasonable person in
the defendant’s circumstances at the time of (his/her) actions, viewing those circumstances from
the defendant’s point of view, would have shared that belief.

Exceptions

<Insert any applicable statutory disqualifications. See Exceptions to Justification: Provocation,
Initial Aggressor, Combat by Agreement, Instruction 2.8-2 and Exceptions to Use of Deadly
Physical Force: Duty to Retreat, Surrender Property, Comply with Demand, Instruction 2.8-3.>

The state’s burden*

You must remember that the defendant has no burden of proof whatsoever with respect to the
defense of (self-defense / the defense of others). Instead, it is the state that must prove beyond a
reasonable doubt that the defendant did not act in (self-defense / the defense of others) if it is to
prevail on its charge[s] of <insert applicable crimes>[, or of any of the lesser-included offenses
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on which you have been instructed]. To meet this burden, the state need not disprove all four of
the elements of (self-defense / the defense of others). Instead, it can defeat the defense of
(self-defense / the defense of others) by disproving any one of the four elements of self-defense
beyond a reasonable doubt to your unanimous satisfaction.

[<If any statutory disqualifications have been included:>

You must also find that the defendant did not act in (self-defense / defense of others), if you find
that the state has proved beyond a reasonable doubt that <insert the statutory disqualifications
upon which the jury has been instructed:>

e Provocation: the defendant provoked <insert name of decedent/complainant> into using
physical force against (him/her).

e Initial aggressor: the defendant was the initial aggressor in the encounter.

e Combat by agreement: the physical encounter between the defendant and <insert name
of other person> was a combat by agreement.

e Duty to retreat: the defendant had a duty to retreat from the physical encounter because
(he/she) knew (he/she) could do so with complete safety.

e Surrender property: the defendant knew that (he/she) would not need to use physical
force against <insert name of other person> if (he/she) surrendered property to <insert
name of other person>.

e Comply with demand: the defendant knew that (he/she) would not need to use physical
force against <insert name of other person> if (he/she) complied with the demand to
<insert name of demand>.]

Conclusion

If you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements of a crime to which (self-defense / defense of others) applies, you shall then find the
defendant not guilty and not consider the defense.

If you unanimously find that all the elements of a crime to which (self-defense / defense of
others) applies have been proved beyond a reasonable doubt, you shall then consider the defense
of (self-defense / defense of others). If you unanimously find that the state has disproved beyond
a reasonable doubt at least one of the elements of the defense [or has proved one of the statutory
disqualifications], you must reject that defense and find the defendant guilty.

If, on the other hand, you unanimously find that the state has not disproved beyond a reasonable
doubt at least one of the elements of the defense[, or has not proved one of the statutory
disqualifications], then on the strength of that defense alone you must find the defendant not
guilty despite the fact that you have found the elements of the crime proved beyond a reasonable
doubt.®

L If there is an issue as to whether the degree of force used was non-deadly physical force or
deadly physical force, it should be submitted to the jury. If the parties stipulate to it on the
record you may instruct the jury that “the parties agree that in this case the force used was
deadly.” See State v. Dorans, 261 Conn. 730, 746 n.9 (2002) (sufficient evidence that force used
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was deadly to submit question to jury); State v. Whitford, 260 Conn. 610, 631 (2002) (court
properly gave supplemental instruction that jury should determine the level of force, when victim
suffered stab wounds that could have been fatal but were not); State v. Wayne, 60 Conn. App.
761, 765 (2000) (court improperly instructed the jury that the defendant, as a matter of law, had
used deadly physical force by pointing a gun at victim).

2 The model instruction takes the approach of calling each of the inquiries the jury must make
“elements,” analytically similar to the elements of an offense. They may also be labeled “parts”
or “components,” or simply “circumstances under which a person is not justified in using
physical force in self-defense.”

3 See State v. Havican, 213 Conn. 593, 600-601 (1990) (concluding that “the threat of great
bodily harm and the threat of serious physical injury are two separate grounds that each justify
the use of deadly force in self-defense”). The bracketed language should only be given in a case
involving a sexual assault.

% The appellate courts have not addressed the issue of whether the state’s burden of proof on a
claim of self-defense is best expressed in the positive (“the state must prove that the defendant
did not believe . . .”) or the negative (“the state must disprove that the defendant believed . . .”).
Although they have recited portions of trial courts’ charges that have stated the burden of proof
in both ways; see, e.g., State v. Singleton, 97 Conn. App. 679, 693 (2006), rev’d on other
grounds, 292 Conn. 734 (2009); State v. Peters, 40 Conn. App. 805, 817 (1996); such recitation
carries no “precedential imprimatur” with regard to the propriety or impropriety of either
approach. See State v. Romero, 269 Conn. 481, 490 (2004).

® See State v. Terwilliger, 294 Conn. 399, 417-18 (2009) (advisable to instruct the jury on the
consequences of the state’s failure to meet its burden as it may enhance the jury’s understanding
of the defense).

Commentary

“Although 8§ 53a-19 provides for two separate, but related defenses -- self-defense and
defense of others -- [the Supreme Court has] interpreted the provision consistently without
regard to the specific type of claim asserted thereunder. . . . [B]ecause [the] court has had far
fewer occasions to consider defense of others claims under § 53a-19, [the court] looks to [its]
precedents concerning the application of this section to self-defense claims to [claims of defense
of others].” State v. Bryan, 307 Conn. 823, 833-34 (2013).

If the evidence, if believed, is sufficient to raise “a reasonable doubt in the mind of a
rational juror” as to whether the defendant acted in self-defense, then the defendant is entitled to
a jury instruction on the defense. State v. Edwards, 234 Conn. 381, 390 (1995).

A defendant does not have to “admit that he intended to kill the victim to assert the
justification of self-defense.” State v. Miller, 55 Conn. App. 298, 300 (1999), cert. denied, 252
Conn. 923 (2000). Furthermore, a defendant is permitted to present inconsistent defenses. Id.,
301. Accordingly, a defendant is entitled to an instruction on the defense of self-defense if the
evidence warrants it, even if the evidence would also support a claim of innocence because of an
unintended or accidental shooting. Id.

“Self-defense is a valid defense to crimes based on reckless conduct as well as intentional
conduct.” State v. Jones, 39 Conn. App. 563, 567 n.4 (1995); see also State v. Hall, 213 Conn.
579, 586 (1990); State v. King, 24 Conn. App. 586, 590-91, cert. denied, 219 Conn. 912 (1991).
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As a matter of law, self-defense is not available as a defense to a charge of felony
murder. State v. Amado, 254 Conn. 184, 197-202 (2000); State v. Burke, 254 Conn. 202, 205
(2000). This holding is *“consistent with the purpose underlying felony murder, which is to
punish those whose conduct brought about an unintended death in the commission or attempted
commission of a felony. . .. The felony murder rule includes accidental, unintended deaths.
Indeed, we have noted that crimes against the person like robbery, rape and common-law arson
and burglary are, in common experience, likely to involve danger to life in the event of resistance
by the victim. . .. Accordingly, when one kills in the commission of a felony, that person cannot
claim self-defense, for this would be fundamentally inconsistent with the very purpose of the
felony murder [statute].” (Citations omitted; internal quotation marks omitted.) State v. Amado,
supra, 254 Conn. 201.

Self-defense is not applicable to “status offenses,” such as carrying a dangerous weapon;
State v. Holloway, 11 Conn. App. 665, 771 (1987); or carrying a pistol without a permit. State v.
Bailey, 209 Conn. 322, 238 (1988). But see State v. Ramos, 271 Conn. 785, 803 (2004) (“when
the item that the defendant is charged with having in the vehicle is an otherwise legal item and
did not become a dangerous instrument within the meaning of § 29-38 until it was used in self-
defense, the defendant may raise § 53a-19 as a defense”).

When a defendant is charged with multiple offenses, only some of which self-defense
may apply to, the instruction must clearly state that self-defense does not apply to all of the
offenses. State v. Davis, 261 Conn. 553, 573 (2002) (self-defense did not apply to charge of
interference with an officer, but would apply to assault charges arising out of the same conduct);
State v. Wright, 77 Conn. App. 80, 86-87, cert. denied, 266 Conn. 913 (2003) (self-defense did
not apply to count charging defendant as accessory).

Whether a person claiming defense of a third party has a duty to retreat depends on
whether the person being defended has a duty to retreat. State v. Rodriguez, 47 Conn. App. 91,
96, cert. denied, 243 Conn. 960 (1997).
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2.8-2 Exceptions to Justification: Provocation, Initial
Aggressor, Combat by Agreement -- § 53a-19 (c)

Revised to December 1, 2007 (modified April 19, 2017)

In addition, the state can defeat the defendant’s claim of self-defense by proving one of the
statutory disqualifications to self-defense. The statute defining self-defense describes certain
circumstances in which a person is not justified in using any degree of physical force in self-
defense against another.

<Include as appropriate:>
A. Provocation
B. Initial Aggressor
C. Combat by Agreement

A. Provocation - 8§ 53a-19 (c) (1)

(One such / Another) circumstance under which a person is not justified in using any degree of
physical force in self-defense against another is when (he/she) provokes the other person to use
physical force against (him/her).

In order to provoke the use of physical force by another, it is not enough that the defendant by
(his/her) conduct elicited the use of physical force by another; rather the defendant must have
embarked upon such conduct with the specific intent to provoke the other into using physical

force and intending to cause the other physical injury or death.

The defendant must have specifically intended to provoke another into using physical force, and
then used force to defend (himself/herself) from the ensuing use of force by the person provoked.

It is important to remember that the defendant has no burden whatsoever to prove that (he/she)
did not provoke <insert name of decedent/complainant> into using physical force against
(him/her). To the contrary, you may only reject (his/her) defense on the basis of this statutory
disqualification if you find that the state has proved beyond a reasonable doubt that the defendant
provoked the use of physical force by <insert name of decedent/complainant> against (him/her).

B. Initial aggressor - 8 53a-19 (c) (2)

(One such / Another) circumstance under which a person is not justified in using any degree of
physical force in self-defense against another is when (he/she) is the initial aggressor in the
encounter with the other person, and does not both withdraw from the encounter and effectively
communicate (his/her) intent to do so before using the physical force at issue in the case.

Under this provision, the state can prove that the defendant was not justified in using physical
force in self-defense by proving beyond a reasonable doubt that (he/she) was the initial aggressor
in (his/her) encounter with <insert name of other person> and that (he/she) neither withdrew
from that encounter nor effectively communicated (his/her) intent to do so before using physical
force against <insert name of other person>.
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To prove that the defendant was the initial aggressor in (his/her) encounter with <insert name of
other person>, the state need not prove that the defendant was the first person to use physical
force in that encounter. The initial aggressor can be the first person who threatened to use
physical force, or even the first person who appeared to threaten the imminent use of physical
force under circumstances.

To prove that the defendant did not withdraw and communicate (his/her) intent to do so, the state
must prove that (he/she) did not abandon the conflict in such a way that the fact of (his/her)
withdrawal was perceived by <insert name of other person> so that <insert name of other
person> was aware that there was no longer any danger from the original aggression.

It is important to remember that the defendant has no burden whatsoever to prove that (he/she)
was not the initial aggressor or that (he/she) withdrew from the encounter and communicated
(his/her) intent to do so before (he/she) used physical force against <insert name of other
person>. To the contrary, you may only reject (his/her) defense on the basis of this statutory
disqualification if you find that the state has proved beyond a reasonable doubt that (he/she) was
the initial aggressor, did not withdraw from the encounter, and did not communicate (his/her)
intent to withdraw before using physical force.

C. Combat by agreement — § 53a-19 (c) (3)

(One such / Another) circumstance under which a person is not justified in using any degree of
physical force in self-defense against another is when the physical force is the product of an
illegal combat by agreement.

Under this provision, it is not necessary that there be a formal agreement — such an agreement
may be inferred from the conduct of the parties. To infer such an agreement you must look at all
the circumstances leading up to and preceding the event in question as well as all of the
circumstances surrounding this event itself based on the entire evidence presented and your own
credibility assessments.

[<Include if the facts warrant:> This exception would not apply despite an agreement for mutual
combat if you further find that its terms were violated by <insert name of complainant/decedent>
and that (his/her) conduct toward the defendant was in violation of their agreement, and further
that the defendant knew of such violation. Violation means that <insert name of
complainant/decedent>’s use of force exceeded the terms of the agreement with the defendant,
and that it escalated beyond what had been agreed to as to either the extent or form of combat.]*

It is important to remember that the defendant has no burden whatsoever to prove that (his/her)
use of physical force was not the product of a combat by agreement. To the contrary, you may
only reject (his/her) defense on the basis of this statutory disqualification if you find that the state
has proved beyond a reasonable doubt that the defendant and <insert name of other alleged
combatant(s)> had engaged in combat by agreement.’s

Commentary
The exceptions to justification in § 53a-19 (c) serve to negate justification because they
involve factual circumstances that disprove that the defendant was acting defensively, and apply
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to all claims of defense or defense of others, regardless of the degree of force used. See State v.
Silveira, 198 Conn. 454, 470 (1986).

Provocation

In order to provoke the use of physical force by another, it is not enough that the
defendant by his or her conduct elicited the use of physical force by another; rather the defendant
must have embarked upon such conduct with the specific intent to provoke the other into using
physical force and intending to cause the other physical injury or death. See State v. Hawkins, 19
Conn. App. 609, 616, cert. denied, 212 Conn. 820 (1989). Section 53a-19 (c) (1) also applies to
the situation in which the defendant, intending to harm the victim by retaliation, intentionally
provokes the victim into using physical force against the defendant by attacking a third party.
Id., 617.

Initial Aggressor

There is no legal definition of “initial aggressor,” so it is proper to instruct the jury to
apply the ordinary meaning of the words. State v. Ramos, 261 Conn. 156, 164-69 (2002); State
v. Whitford, 260 Conn. 610, 620-24 (2002).

It is improper to define “initial aggressor” simply as the first person to use force. State v.
Jimenez, 228 Conn. 335, 341 (1994) (such an instruction forecloses the jury from considering the
claim of self-defense at all). In State v. Corchado, 188 Conn. 653, 666-68 (1982), the court
included “directed verdict” language in defining the “initial aggressor” as one who makes “any
direct personal assault . . . in anger” or one who “deliberately places himself in a position where
he has reason to believe his presence would provoke trouble” or as one who “leaves a quarrel to
go to his home to arm himself, and then returns to the scene of the quarrel and kills the other
person.”

Withdrawal

An initial aggressor is justified in using physical force if “he withdraws from the
encounter and effectively communicates to such other person his intent to do so, but such other
person notwithstanding continues or threatens the use of physical force.” General Statutes 8 53a-
19 (c) (2). “An instruction as to the effect of an aggressor withdrawing from an encounter and
communicating the intent to withdraw is only necessary where the particular factual situation
supports such an instruction.” State v. Diggs, 219 Conn. 295, 299 (1991). Further, the
aggressor’s intent to withdraw must clearly be made known to his or her victim in order to
invoke the doctrine of communicated withdrawal. 1d. In other words, the initial aggressor must
withdraw or abandon the conflict in such a way that the fact of withdrawal is perceived by his or
her opponent, so that the opponent is aware that he or she is no longer in any danger from the
original aggressor. State v. Cartagena, 47 Conn. App. 317, 321 (1997), cert. denied, 244 Conn.
904 (1998).

Combat by agreement

“[CJombat by agreement exists only when there is a mutual agreement to fight on equal
terms for purposes other than protection,” because such equality is inconsistent with the concept
of self-defense. (Emphasis in original; internal quotation marks omitted.) State v. O’Bryan, 318
Conn. 621, 641 (2015). The existence of an agreement and its terms are questions of fact. Id.,
643 n.18. The agreement need not be formal or express, as long as there is any evidence to
support a reasonable inference that the participants agreed, either expressly or impliedly, to

Connecticut Criminal Jury Instructions



engage in combat. State v. Silveira, 198 Conn. 454, 471 (1986); State v. Johnson, 53 Conn. App.
476, 480-82, cert. denied, 249 Conn. 929 (1999).

Notwithstanding an initial agreement for mutual combat, a defendant may still claim self-
defense when the other person escalates the encounter beyond the agreed-upon terms. State v.
O’Bryan, supra, 318 Conn. 642-43. The jury must find that the defendant, in fact, knew that the
other person had violated the terms of the agreement, not simply that he or she reasonably
believed so. Id., 644.
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2.8-3 Exceptions to Use of Deadly Physical Force:
Duty to Retreat, Surrender Property, Comply with
Demand -- § 53a-19 (b)

Revised to April 19, 2017 (modified November 20, 2017)

In addition, the state can defeat the defendant’s claim of self-defense by proving one of the
statutory disqualifications to the use of deadly physical force. The statute defining self-defense
describes certain circumstances in which a person is not justified in using deadly physical force
in self-defense against another. These exceptions apply only to the use of deadly force, so if you
have found that the defendant used deadly physical force, you must consider these exceptions.

<Include as appropriate:>
A. Duty to retreat
B. Surrender property
C. Comply with demand

A. Duty to retreat 8 53a-19 (b) (1)

(One such / Another) circumstance is that a person is not justified in using deadly physical force
upon another person if (he/she) knows that (he/she) can avoid the necessity of using such force
with complete safety by retreating. This disqualification requires a defendant to retreat instead
of using deadly physical force whenever two conditions are met: 1) a completely safe retreat is in
fact available to (him/her); and 2) (he/she) knows that (he/she) can avoid the necessity of using
deadly physical force by making that completely safe retreat. The law stresses that self-defense
cannot be retaliatory. It must be defensive and not punitive.

The term “complete safety,” as used in this statute, means without any injury to the defendant
whatsoever. A person acts “knowingly” with respect to a circumstance described in a statute
when (he/she) is aware that such circumstance exists.*

It is important to remember that the defendant has no burden whatsoever to prove that (he/she)
could not have retreated with complete safety or that (he/she) didn’t know that a safe retreat was
possible before (he/she) used physical force against <insert name of other person>. To the
contrary, you may only reject (his/her) defense on the basis of this statutory disqualification if
you find that the state has proved beyond a reasonable doubt that (he/she) did know that (he/she)
could retreat with complete safety.

Exception for dwelling?

As a general rule, a defendant is not required to retreat in (his/her) own dwelling before (he/she)
may use deadly force. A dwelling is defined in our law as a place which is usually occupied by a
person lodging therein at night. “Usually occupied” means customary or routine nightly
occupancy. Thus, occupation for some period of time is required. In considering whether a
house is the defendant’s dwelling, consider evidence such as where the defendant’s clothes and
personal effects were kept.®
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[<If the case involves a question of co-dwellers:> To this general rule there is an exception
which you may or may not apply here, which is for you to determine as a question of fact. That
exception is that one claiming self-defense in (his/her) own dwelling has the duty to retreat from
a co-dweller before (he/she) may employ force against that co-dweller. A co-dweller is a person
who also is usually lodged in those premises at night.

Accordingly, you must first determine if the state has proved that <insert name of other person>
was a co-dweller with the defendant at <insert location>. If the state has failed to prove that
<insert name of other person> was a co-dweller, then you go no further on this issue as the
defendant would have no duty to retreat. If, however, you find that the state has proved that
<insert name of other person> was a co-dweller with the defendant, you would then consider
whether the defendant had a duty to retreat in accordance with the previously stated rule that a
person must retreat before using deadly physical force if (he/she) knows that (he/she) can retreat
with complete safety.

If you find that the state has proved beyond a reasonable doubt that the defendant and <insert
name of other person> were co-dwellers and that a retreat with complete safety was available to
the defendant and that the defendant knew it, but did not retreat, you shall then find that the state
has proved beyond a reasonable doubt that the defendant was not justified in using deadly force.]

B. Surrender property § 53a-19 (b) (2)

(One such / Another) circumstance under which a person is not justified in using deadly physical
force in self-defense against another is when (he/she) knows that (he/she) can avoid the use of
physical force with complete safety by surrendering an object of personal property to the
assailant.

Under this provision, if the assailant’s conduct appears motivated by (his/her) claim to property
that the defendant possesses and the defendant knows that if (he/she) surrendered the property
that the assailant would cease the assault upon the defendant, then the defendant may not use
deadly physical force in defense and must surrender the property.

It is important to remember that the defendant has no burden whatsoever to prove that (he/she)
knew that <insert name of assailant> would cease the assault upon the defendant if the defendant
surrendered <insert property in question>. To the contrary, you may only reject (his/her)
defense on the basis of this statutory disqualification if you find that the state has proved beyond
a reasonable doubt that the defendant knew that <insert name of assailant> would flee without
harming (him/her) if (he/she) surrendered <insert property in question>.

C. Comply with demand § 53a-19 (b) (3)

(One such / Another) circumstance under which a person is not justified in using deadly physical
force in self-defense against another is when (he/she) knows that (he/she) can avoid the necessity
of using such force with complete safety by complying with a demand that (he/she) abstain from
performing an act which (he/she) is not obliged to perform.

Under this provision, if <insert name of assailant>"s conduct appears motivated by (his/her)
insistence that the defendant stop <insert defendant’s conduct in question> and the defendant
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was not obliged to <insert defendant’s conduct in question> and the defendant knew that <insert
name of assailant> would cease (his/her) use of physical force against the defendant, then the
defendant may not use deadly physical force in self-defense and must comply with the demand.

It is important to remember that the defendant has no burden whatsoever to prove that (he/she)
knew (he/she) would no longer be in danger from <insert name of assailant> if the defendant
stopped <insert defendant’s conduct in question>. To the contrary, you may only reject the
defense on the basis of this statutory disqualification if you find that the state has proved beyond
a reasonable doubt that the defendant knew that if (he/she) complied with the demands of <insert
name of assailant> then (he/she) would have no need to defend (himself/herself).

1 In this context, the court should not give the full instruction on Knowledge, Instruction 2.3-3,
which indicates that knowledge may be inferred when “a reasonable person of honest intention,
in the situation of the defendant” would reach a particular conclusion. Our Supreme Court has
concluded that such “reasonable person” language misstates the law on the duty to retreat
because it suggests an objective standard of reasonableness rather that the correct “subjective
standard of the defendant’s actual knowledge.” State v. Ash, 231 Conn. 484, 495 (1994); see
also State v. Rios, 171 Conn. App. 1, 49-50 (observing that “reasonable person” language “risked
diluting the jury’s understanding of the need to ascertain whether the defendant had actual
knowledge that he could retreat in complete safety”), cert. denied, 325 Conn. 914 (2017).

2 See State v. James, 54 Conn. App. 26, 32-26 (1999).
3 See State v. Pranckus, 75 Conn. App. 80, 92 (2003).

Commentary
General Statutes § 53a-19 (b) applies only to the use of deadly physical force. A person
is not limited by these requirements before using nondeadly physical force in self-defense. See
State v. Anderson, 227 Conn. 518, 529 (1993) (one who can safely retreat is not required to do so
before using nondeadly force).

Knowledge of complete safety

The statute requires that the person must know that he or she can avoid the necessity of
using deadly physical force with complete safety. State v. Quintana, 209 Conn. 34, 46 (1988). It
is reversible error to fail to include the word “complete” before “safety.” State v. Anderson, 227
Conn. 525, 532 (1993); see also State v. Byrd, 34 Conn. App. 368, 374-77, aff’d, 239 Conn. 405
(1996).

“A charge on the duty to retreat is flawed if it fails to instruct the jury to consider the
subjective component of the duty to retreat: the defendant’s knowledge of his ability to retreat.”
(Internal quotation marks omitted.) State v. Montanez, 71 Conn. App. 246, 263 (2002). The
correct measure of a person’s knowledge of the ability to retreat in complete safety is “the
subjective standard of the defendant’s actual knowledge.” State v. Ash, 231 Conn. 484, 495
(1994); State v. Amado, 254 Conn. 184,195-97 (2000).
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Duty to retreat

“Connecticut is among a minority of jurisdictions . . . that has followed the position
advanced by the Model Penal Code that, before using deadly force in self-defense, an individual
must retreat.” State v. Anderson, 227 Conn. 518, 530 (1993). The statutory provision requiring
retreat in lieu of deadly force replaces common-law rules. See State v. Byrd, 233 Conn. 517
(1995). The trial court need not instruct the jury on the duty to retreat if the state does not claim
that the defendant should have retreated. State v. Lemoine, 256 Conn. 193, 200 (2001).

The statute provides three exceptions to the duty to retreat.

1. Dwelling
A person is not required to retreat if in his or her own home or dwelling. “[T]he dwelling

exception to the duty to retreat rule does not encompass the common areas of the defendant’s
apartment building such as stairways, hallways and foyers.” State v. Silva, 43 Conn. App. 488,
493-94 (1996); State v. Rodriquez, 47 Conn. App. 91, 96 (1997).

Section 53a-19 incorporates the definition of dwelling in 53a-100, which is “a building
which is usually occupied by a person lodging therein at night.” This definition “contemplates a
duration element by requiring usual inhabitation at night. Usual in this context obviously means
customary or routine occupancy . . . in short, occupation for period of duration.” State v. Bailey,
209 Conn. 322, 343 (1988); see also State v. Adams, 52 Conn. App. 643, 649 (1999) (trial court’s
instruction that in determining whether it was the victim’s dwelling “at or about the time in
question” did not materially alter the statutory definition of dwelling).

The co-dweller retreat rule was adopted from the Restatement (Second), Torts § 65
(1965) in State v. Shaw, 185 Conn. 372, 279 (1981), cert. denied, 454 U.S. 1155, 102 S. Ct.
1027, 71 L. Ed. 2d 312 (1982). A person is required to retreat when in his or her own dwelling
when threatened by another who dwells in the same place. The status of the other person as a co-
dweller is a question for the jury. See State v. James, 54 Conn. App. 26, 37 (1999).

2. Workplace
A person is not required to retreat if he or she is in his or her place of work and was not

the initial aggressor. The right to use deadly force in one’s workplace was recognized at
common law. See State v. Feltovic, 110 Conn. 303, 311-12 (1929).

3. Peace officer
A peace officer or a private person assisting such officer at his direction, acting pursuant
to § 53a-22, is not required to retreat.

Surrendering property

The instruction must convey the person’s knowledge that the assailant would flee if that
person surrendered the property sought. State v. Schiavo, 93 Conn. App. 290, 296-99 (2006)
(court improperly substituted “could” in one part of the charge).

“A person is not permitted to use deadly physical force in self-defense just because that
person reasonably believed that the victim was attempting to rob that person.” State v. Harrison,
32 Conn. App. 687, 694, cert. denied, 227 Conn. 932 (1993); see also State v. Byrd, 34 Conn.
App. 368 (deadly force is not allowed if person can retreat in complete safety or avoid harm by
surrendering property), aff’d, 239 Conn. 405 (1996).
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2.8-4 Defense of Premises -- § 53a-20

Revised to November 17, 2015

The evidence in this case raises the issue of the defense of premises. This defense applies to the
charge[s] of <insert applicable crimes> [and the lesser included offense[s] of <insert lesser
included offenses>.]

After you have considered all of the evidence in this case, if you find that the state has proved
beyond a reasonable doubt each element of <insert applicable crimes any lesser included
offenses>, you must go on to consider whether or not the defendant acted justifiably in the
defense of premises. In this case you must consider this defense in connection with count[s]
of the information.

A person is justified in the use of force against another person that would otherwise be illegal if
(he/she) is acting in the defense of premises. It is a complete defense to certain crimes, including
<insert applicable crimes and any lesser included offenses>. When, as in this case, evidence
that the defendant’s actions were in defense of premises is introduced at trial, the state must not
only prove beyond a reasonable doubt all the elements of the crime charged to obtain a
conviction, but must also disprove beyond a reasonable doubt that the defendant acted in defense
of premises. If the state fails to disprove beyond a reasonable doubt that the defendant acted in
defense of premises in accordance with my instructions, you must find the defendant not guilty
of <insert applicable crimes and any lesser included offenses> despite the fact that you have
found the elements of (that crime / those crimes) proved beyond a reasonable doubt. The
defendant has no burden of proof whatsoever with respect to this defense.

The statute defining this defense reads in pertinent part as follows:
a person in possession or control of premises, or a person who is licensed or
privileged to be in or upon such premises, is justified in using reasonable physical
force upon another person when and to the extent that (he/she) reasonably believes
such to be necessary to prevent or terminate the commission or attempted commission
of a criminal trespass by such other person in or upon such premises.

The term “premises” is generally defined as any real estate or building or any structure or vehicle
or watercraft used for lodging persons overnight or for carrying on a business. [When a building
consists of separate units, such as apartments or offices, each unit is a separate premises.]

To convict the defendant of <insert applicable crimes>, the state must disprove beyond a
reasonable doubt one of the following elements:

Element 1 - Right to defend premises

The first element is that the defendant had possession or control of the premises. The right to
defend premises does not apply to everyone, but only to persons in possession or control of such
premises, or persons privileged to be there, such as visitors or guests of the owner. The state can
disprove this element by proving that the defendant was not in control of the premises or
otherwise licensed or privileged to be there.
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Element 2 - From a criminal trespass

The second element is that <insert name of decedent/complainant> was criminally trespassing on
the premises. The right to defend premises does not allow the use of physical force every time
someone enters those premises without consent. For example, force may not be used against
someone who enters the premises merely by accident or mistake. Rather, physical force may be
used only to prevent an actual or attempted criminal trespass. <Instruct according to the type of
criminal trespass that the facts support.>!

Element 3 - Actual belief that force was necessary

The third element is that the defendant actually -- that is, honestly and sincerely -- believed that
<insert name of decedent/complainant> was trespassing on the premises at <identify location of
premises> and was refusing to leave after having been asked to. The defendant must have
actually believed that the use of physical force was necessary to terminate the trespass.

“Physical force” means actual physical force or violence or superior physical strength. Physical
force may not be used, however, if it reasonably appears that the trespasser is leaving or about to
flee, nor may it be used once the trespasser has left the premises, for this would no longer be
defensive force, but rather retaliatory and unlawful force.?

Element 4 - Reasonableness of that belief

The fourth element is that the defendant’s belief was reasonable, and not irrational or
unreasonable under the circumstances. You must ask whether a reasonable person in the
defendant’s situation, viewing the circumstances from the defendant’s point of view, would have
shared the belief. In other words, was the defendant’s belief that the use of physical force was
necessary to prevent or terminate the criminal trespass of <insert name of
decedent/complainant> reasonable under the circumstances.

[Deadly physical force

<If the state is claiming that the defendant used deadly physical force:>

The defense of premises against a criminal trespasser allows only the use of reasonable physical
force. The law distinguishes physical force from deadly physical force, and allows the use of
deadly physical force only in limited circumstances.® The state is claiming that the physical
force used by the defendant to defend the premises against the criminal trespass of <insert name
of decedent/complainant> was deadly physical force.

“Physical force” means actual physical force or violence or superior physical strength. The term
“deadly physical force” is defined by statute as physical force which can reasonably be expected
to cause death or serious physical injury. Under this definition, the physical force used by the
defendant need not actually have caused a death or a serious physical injury in order to be
considered deadly physical force, nor need it have been expected or intended by the defendant to
result in such serious consequences. Instead, what determines whether the defendant used
deadly physical force is whether the force actually used by the defendant could reasonably have
been expected to cause death or serious physical injury. “Physical injury” is defined by statute
as impairment of physical condition or pain, and “serious physical injury” is defined as physical
injury which creates a substantial risk of death, or which causes serious disfigurement, serious
impairment of health or serious loss or impairment of the function of any bodily organ.
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It is up to you to determine whether the defendant used deadly physical force or non-deadly
physical force against <insert name of the other person>. You are to make that determination
after considering all the evidence. If the state claims that the defendant used deadly physical
force, the state must prove that beyond a reasonable doubt.

[<Include as warranted by evidence:> Deadly physical force may be used in defense of
premises in specific circumstances.

e A person may use deadly physical force in defense of premises in order to prevent an
attempt* by the trespasser to commit (arson / a crime of violence).® <Insert appropriate
definition:>

o0 Arson is the reckless causation of damage to a building by intentionally starting a
fire or causing an explosion.

o0 Inthe context of this defense, a crime of violence refers to burglary, which is the
unlawful entering or remaining in a building with the intent to commit another
crime.

e A person may use deadly physical force when (he/she) reasonably believes that deadly
physical force is necessary to prevent or end a forcible unlawful entry into (his/her)
dwelling or place of work, and for the sole purpose of such prevention or termination.
[Dwelling means a building which is usually occupied by a person at night, whether or
not that person is actually present.]

Deadly physical force is allowed in (this / these) situation[s] even when the person has no fear
that (he/she) will be harmed by the trespasser, unless the state proves beyond a reasonable doubt
that the circumstances in question did not occur.]

Conclusion

You must remember that the defendant has no burden of proof whatsoever with respect to this
defense. Instead, it is the state that must disprove beyond a reasonable doubt that the defendant
acted in the defense of premises if it is to prevail on its charge[s] of <insert applicable crimes>[,
or of any of the lesser-included offenses on which you have been instructed]. The state need not
disprove all of the elements of the defense of premises. Instead, it can defeat the defense by
disproving any part of defense of premises beyond a reasonable doubt to your unanimous
satisfaction.

If you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements of <insert applicable crimes>, you shall then find the defendant not guilty and not
consider the defense.

If you unanimously find that all the elements of <insert applicable crimes and any lesser
included offenses> have been proved beyond a reasonable doubt, you shall then consider the
defense of premises. If you unanimously find that the state has disproved beyond a reasonable
doubt at least one of the elements of the defense, you must reject that defense and find the
defendant guilty.
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If, on the other hand, you unanimously find that the state has not disproved beyond a reasonable
doubt at least one of the elements of the defense, then on the strength of that defense alone you
must find the defendant not guilty of <insert applicable crimes> despite the fact that you have
found the elements of (that crime / those crimes) proved beyond a reasonable doubt [and not
consider any of the lesser-included offenses].

! General Statutes 88 53a-107, 53a-108, and 53a-109 define criminal trespassing. The
defendant’s request for an instruction on this defense should specify the degree of criminal
trespass that he or she is claiming occurred. If the elements of some degree of criminal trespass
are not present, then this defense does not apply. See State v. Brunette, 92 Conn. App. 440, 448-
49 (2005).

2 State v. Ghiloni, 35 Conn. Supp. 570 (App. Sess. 1979), cert. denied, 175 Conn. 758 (1978);
see also State v. Taxiltaridis, 2 Conn. App. 617, 619-20 (1984).

3 Section 53a-20 (1) also permits a person to use deadly physical force “in defense of a person as
prescribed in section 53a-19.” In such a case, the defense would not be defense of premises, but
defense of person. See Self-Defense and Defense of Others, Instruction 2.8-1, and Duty to
Retreat, Instruction 2.8-3.

% The existing statutory scheme allows deadly force to protect premises against attempted arson.
Criminal attempt is defined at General Statutes § 53a-49, arson at General Statutes 8§ 53a-111
through 53a-113. Under this statutory scheme, therefore, one may justifiably use deadly force
against someone in the act of setting a fire in violation of our arson statutes, but not one second
after the blaze has begun. This result, while at first glance anomalous, is consistent with the law
of self-defense, which allows deadly force only to prevent death or serious bodily injury, or to
prevent a forcible entry into or a violent felony within a dwelling. Any other interpretation
would result in a retaliatory and unlawful use of force.

® The term “crime of violence,” in the context of § 53a-19, “involves only those offenses which
fall within the traditional common-law definition and do not, by their essential elements,
necessarily involve the use of deadly force or infliction of great bodily harm.” State v.
Terwilliger, 314 Conn. 618, 661-62 (2014) . “Only the crimes of arson and burglary fall within
that definition.” 1d., 662.

Commentary

In order for this defense to apply, the defendant would have had to be privileged to be on
the premises, and the victim would have had to be a criminal trespasser. State v. Garrison, 203
Conn. 466, 472 (1987).

A person defending his or her dwelling or place of work does not have a duty to retreat
before using deadly physical force. State v. Amado, 254 Conn. 184, 196-97 (2000). This is
consistent with the exception from the duty to retreat from one’s dwelling when confronted with
deadly physical force.
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2.8-5 Defense of Personal Property -- § 53a-21

Revised to December 1, 2007 (modified November 17, 2015)

The evidence in this case raises the issue of the use of force against another to defend personal
property. This defense applies to the charge[s] of <insert applicable crimes> [and the lesser
included offense[s] of <insert lesser included offenses>.]

After you have considered all of the evidence in this case, if you find that the state has proved
each element of <insert applicable crimes and any lesser-included offenses>, you must go on to
consider whether or not the defendant acted justifiably in the defense of personal property. In
this case you must consider this defense in connection with count[s] __ of the information.

A person is justified in the use of force against another person that would otherwise be illegal if
(he/she) is acting in the defense of personal property. It is a complete defense to certain crimes,
including <insert applicable crimes and any lesser included offenses>. When, as in this case,
evidence that the defendant’s actions were in defense of personal property is introduced at trial,
the state must not only prove beyond a reasonable doubt all the elements of the crime charged to
obtain a conviction, but must also disprove beyond a reasonable doubt that the defendant acted in
defense of personal property. If the state fails to disprove beyond a reasonable doubt that the
defendant acted in defense of personal property in accordance with my instructions, you must
find the defendant not guilty of <insert applicable crimes and any lesser included offenses>
despite the fact that you have found the elements of (that crime / those crimes) proved beyond a
reasonable doubt. The defendant has no burden of proof whatsoever with respect to (his/her)
defense.

The statute defining this defense reads in pertinent part as follows:

a person is justified in using reasonable physical force! upon another person when

and to the extent that (he/she) reasonably believes such to be necessary to <insert as

appropriate:>

e prevent an attempt by such other person to commit (larceny / criminal mischief involving
property).

e regain property that (he/she) reasonably believes to have been acquired by larceny within
a reasonable time prior to the use of such force.

To convict the defendant of <insert applicable crimes>, the state must disprove beyond a
reasonable doubt one of the following elements:

<Select either A. or B. depending on the evidence supporting the defense:>

A. TO PREVENT A LARCENY OR CRIMINAL MISCHIEF INVOLVING PROPERTY
Element 1 - Prevented larceny or criminal mischief

The first element is that the defendant was preventing another person, <insert name of other

person>, from committing (larceny / criminal mischief involving property). <Insert as
appropriate:>
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e Larceny is the wrongful taking of the property of another with the specific intent to keep
it for (himself/herself) or a third person. <Instruct according to the type of larceny that
the facts support.>?

e Criminal mischief involving property is when a person, knowing (he/she) has no right to
do so, intentionally damages tangible property of another.?

The property could belong to the defendant or to any other person for purposes of this defense.

Element 2 - Actual belief that force was necessary

The second element is that the defendant actually -- that is, honestly and sincerely - believed that
<insert name of decedent/complainant> was committing (larceny / criminal mischief involving
property) and that physical force was necessary to prevent the completion of the crime.
“Physical force” means actual physical force or violence or superior physical strength. Physical
force may not be used, however, if it reasonably appears that the perpetrator was ceasing the
criminal act, for this would no longer be defensive force, but rather retaliatory and unlawful
force.

Element 3 - Reasonableness of the belief

The third element is that the defendant’s belief that physical force was necessary was a
reasonable belief. That is, would a reasonable person in the defendant’s circumstances at the
time of (his/her) actions, viewing those circumstances from the defendant’s point of view, have
shared that belief? It may not have been actually necessary to use force, but if the defendant
reasonably believed that force was necessary in order to regain the property, then such force was
justified.

Conclusion

You must remember that the defendant has no burden of proof whatsoever with respect to this
defense. Instead, it is the state that must disprove beyond a reasonable doubt that the defendant
acted in the defense of property if it is to prevail on its charge[s] of <insert applicable crimes>[,
or of any of the lesser-included offenses on which you have been instructed]. The state need not
disprove all of the elements of the defense of property. Instead, it can defeat the defense by
disproving any one of the elements of defense of property beyond a reasonable doubt to your
unanimous satisfaction.

If you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements of <insert applicable crimes>, you shall then find the defendant not guilty and not
consider the defense.

If you unanimously find that all the elements of <insert applicable crimes and any lesser
included offenses> have been proved beyond a reasonable doubt, you shall then consider the
defense of personal property. If you unanimously find that the state has disproved beyond a
reasonable doubt at least one of the elements of the defense, you must reject that defense and
find the defendant guilty.

If, on the other hand, you unanimously find that the state has not disproved beyond a reasonable
doubt at least one of the elements of the defense, then on the strength of that defense alone you
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must find the defendant not guilty of <insert applicable crimes> despite the fact that you have
found the elements of (that crime / those crimes) proved beyond a reasonable doubt [and not
consider any of the lesser-included offenses].

B. TO REGAIN PROPERTY WRONGFULLY TAKEN OR WITHHELD BY
ANOTHER

Element 1 - Regain property recently and wrongfully taken

The first element is that the defendant was using force in order to regain property that (he/she)
believed was wrongfully taken or withheld by someone. The property could belong to the
defendant or to any other person for purposes of this defense.

Furthermore, this use of force must occur within a reasonably short time after the perceived
larceny or damage occurred. There is no fixed time limit in which the defendant must act; rather,
it is up to you to determine what was reasonable in light of all the existing circumstances. The
use of reasonable physical force may be justified when only a short time has passed. However,
the more time has passed since the perceived larceny or damage, the less reasonable the use of
force will be. Whether the amount of time passed is reasonable is a question of fact for you to
determine given the evidence in the case.

The property in question need not have been actually taken or withheld; indeed, it may rightfully
have belonged to the other person.

Element 2 - Actual belief that force was necessary

The second element is that the defendant believed that physical force was necessary to regain the
property. You must ask whether the defendant actually -- that is, honestly and sincerely --
believed that physical force was necessary to regain the property. “Physical force” means actual
physical force or violence or superior physical strength. A person must only use as much force
as is reasonably necessary to recover the property. (He/She) may not use force to inflict
punishment or vengeance. Also, (he/she) may not unnecessarily wound the other person, or use
a dangerous weapon.

Element 3 - Reasonableness of belief

The third element is that the defendant’s belief that physical force was necessary was a
reasonable belief. That is, would a reasonable person in the defendant’s circumstances at the
time of (his/her) actions, viewing those circumstances from the defendant’s point of view, have
shared that belief? It may not have been actually necessary to use force, but if the defendant
reasonably believed that force was necessary in order to regain the property, then such force was
justified.

Conclusion

You must remember that the defendant has no burden of proof whatsoever with respect to this
defense. Instead, it is the state that must disprove beyond a reasonable doubt that the defendant
acted on a reasonable belief that physical force was necessary to regain the property if it is to
prevail on its charge[s] of <insert applicable crimes>[, or of any of the lesser-included offenses
on which you have been instructed and deliberated]. The state need not disprove a]ll of the
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elements of the defense of property. Instead, it can defeat the defense by disproving any one of
the elements of defense of property beyond a reasonable doubt to your unanimous satisfaction.

If you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements of <insert applicable crimes>, you shall then find the defendant not guilty and not
consider the defense.

If you unanimously find that all the elements of <insert applicable crimes and any lesser
included offenses> have been proved beyond a reasonable doubt, you shall then consider the
defense of personal property. If you unanimously find that the state has disproved beyond a
reasonable doubt at least one of the elements of the defense, you must reject that defense and
find the defendant guilty.

If, on the other hand, you unanimously find that the state has not disproved beyond a reasonable
doubt at least one of the elements of the defense, then on the strength of that defense alone you
must find the defendant not guilty of <insert applicable crimes> despite the fact that you have
found the elements of (that crime / those crimes) proved beyond a reasonable doubt [and not
consider any of the lesser-included offenses].

! The statute limits the use of this defense to reasonable force, expressly stating that a person
“may use deadly physical force under such circumstances only in defense of person as prescribed
in section 53a-19.” A defendant is thus not entitled to a charge on defense of personal property
if deadly physical force was used. See State v. Weber, 31 Conn. App. 58, 68- 73, cert. denied,
226 Conn. 908 (1993). See Self-Defense and Defense of Others, Instruction 2.8-1, particularly
the requirement that a person confronted with deadly physical force must surrender property if he
or she knows that the attacker would then flee.

2 General Statutes §8 53a-122 -- 53a-125b define larceny. The defendant’s request for an
instruction on this defense should specify the degree of larceny that he or she is claiming
occurred. If the elements of some degree of larceny are not present, then this defense does not
apply See State v. Brunette, 92 Conn. App. 440, 448-49 (2005) (discussing criminal trespass and
the defense of premises).

3 General Statutes 88§ 53a-115 -- 53a-117a define criminal mischief. See footnote 2.

Commentary

“A person is not permitted to use deadly physical force in self-defense just because that
person reasonably believed that the victim was attempting to rob that person.” State v. Harrison,
32 Conn. App. 687, 694, cert. denied, 227 Conn. 932 (1993); see also State v. Byrd, 34 Conn.
App. 368 (deadly force is not allowed if person can retreat in complete safety or avoid harm by
surrendering property), aff’d, 239 Conn. 405 (1996).

See generally State v. Anonymous (1977- 9), 34 Conn. Supp. 612, 615-18 (App. Sess.
1977) (minimal facts supported defendant’s request to instruct on defense of personal property).

“Although one may be privileged to enter another’s property to retrieve his goods, the act
must be reasonable, and burglary is an unreasonable act even if the occupant of that house had
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stolen items from the defendant.” State v. Gelormino, 24 Conn. App. 563, 571, cert. denied, 219
Conn. 911 (1991).
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2.8-6 Use of Physical Force by Peace Officer in
Making Arrest or Preventing Escape -- § 53a-22 (c)

Revised to December 1, 2007

Note: This defense applies when a peace officer has been charged with an offense arising
out of the alleged use of excessive force, and this instruction is written for that situation.
The statute also comes into play when a defendant is charged with § 53a-167a (Interfering
with an Officer) or § 53a-167c¢ (Assault on Public Safety or Emergency Medical Personnel)
in determining the scope of the officer’s duties. See Interfering with an Officer, Instruction
4.3-1, and Assault of Public Safety or Emergency Medical Personnel, Instruction 4.3-3, in
which portions of this instruction have been incorporated.

This statute also applies when a peace officer is claiming self-defense to charges arising out
of an incident when the officer was attempting to make an arrest or prevent an escape. In
that case, the self-defense instruction as written for § 53a-19 may be used, changing the
“reasonable person” standard to the “reasonable peace officer” standard. See State v.
Smith, 73 Conn. 173, 205 (2002). See Self-Defense and Defense of Others, Instruction 2.8-1.

The evidence in this case raises the defense that the defendant was justified in the use of physical
force because (he/she) was (making an arrest / preventing an escape). This defense applies to the
chargel[s] of <insert applicable crimes> [and the lesser included offense[s] of <insert lesser
included offenses>.]

After you have considered all of the evidence in this case, if you find that the state has proved
each element of <insert applicable crimes and any lesser-included offenses>, you must go on to
consider whether or not the defendant was justified in (his/her) use of force.

When, as in this case, evidence of justification is introduced at trial, the state must not only prove
beyond a reasonable doubt all the elements of the crime charged to obtain a conviction, but must
also disprove beyond a reasonable doubt that the defendant was justified in (his/her) use of force.
If the state fails to disprove beyond a reasonable doubt that the defendant was not justified, you
must find the defendant not guilty of <insert applicable crimes and any lesser-included
offenses> despite the fact that you have found the elements of (that crime / those crimes) proved
beyond a reasonable doubt. The defendant has no burden of proof whatsoever with respect to the
defense of justification.

The law allows a peace officer to use force to (make an arrest / prevent an escape). Peace
officers have a duty to prevent crimes and apprehend persons alleged or believed to have
committed a crime. The exercise of this duty sometimes requires the use of physical force upon
another person. The following rules govern whether the use of such force was justified, since the
mere fact that a peace officer was involved does not excuse (him/her) from criminal
responsibility. Peace officers for the purposes of this defense includes (police officers /
correction officers / judicial marshals).
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The statute defining this defense reads in pertinent part as follows:
a peace officer is justified in using physical force upon another person when and to
the extent that (he/she) reasonably believes such to be necessary to (effect an arrest /
prevent an escape from custody) of a person whom (he/she) reasonably believes to
have committed an offense, unless (he/she) knows that the arrest or custody is
unauthorized.
The term “offense” means any crime or violation which constitutes a breach of any law and
which is punishable by imprisonment, fine or both.

Deadly and non-deadly physical force

The first determination you must make is what degree of force the defendant used. The law
distinguishes non-deadly physical force from deadly physical force. “Physical force” means
actual physical force or violence or superior physical strength. The term “deadly physical force”
is defined by statute as physical force which can reasonably be expected to cause death or serious
physical injury. Under this definition, the physical force used by the defendant need not actually
have caused a death or a serious physical injury in order to be considered deadly physical force,
nor need it have been expected or intended by the defendant to result in such serious
consequences. Instead, what determines whether the defendant used deadly physical force is
whether the force actually used by the defendant could reasonably have been expected to cause
death or serious physical injury. “Physical injury” is defined by statute as impairment of
physical condition or pain, and “serious physical injury” is defined as physical injury which
creates a substantial risk of death, or which causes serious disfigurement, serious impairment of
health or serious loss or impairment of the function of any bodily organ.

It is up to you to determine whether the defendant used deadly physical force or non-deadly
physical force against <insert name of the other person>. You are to make that determination
after considering all the evidence. If the state claims that the defendant used deadly physical
force, the state must prove that beyond a reasonable doubt. The first question you must resolve,
then, is whether the level of force used by the defendant rises to the level of deadly physical
force, or is some lower degree of physical force.

Reasonable beliefs

Each of the reasonable belief requirements of the defense requires you to ask two questions. The
first question you must ask is, simply, as a matter of fact, whether the defendant actually -- that
is, honestly and sincerely -- entertained the belief in question when (he/she) acted as (he/she) did.
The second question you must ask is whether the defendant’s actual belief was reasonable, in the
sense that a reasonable <insert type of officer> in the defendant’s circumstances at the time of
(his/her) actions, viewing those circumstances from the defendant’s point of view, would have
shared that belief. A <insert type of officer> cannot justifiably act on (his/her) actual belief,
however honestly or sincerely (he/she) held it, if that belief would not have been shared by a
reasonable <insert type of officer> in (his/her) circumstances, viewing those circumstances from
the defendant’s point of view.

To convict the defendant of <insert applicable crimes>, the state must disprove beyond a
reasonable doubt one of the following elements:
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Element 1 - Actual belief that someone had committed an offense

The first element is that the defendant actually believed that <insert name of person> had
committed an offense. If you have found that the force used by the defendant was deadly
physical force, then this element requires that the defendant actually believed that the other
person had committed or attempted to commit a felony that involved the infliction or threatened
infliction of serious physical injury and, when feasible, (he/she) has given warning of (his/her)
intent to use deadly physical force. A felony is an offense for which a person may be sentenced
to a term of imprisonment in excess of one year.

Element 2 - Reasonableness of that belief

The second element is that the defendant’s belief that <insert name of person> had committed an
offense was reasonable. The officer need not have actual knowledge that an offense was
committed, but only a reasonable belief. A reasonable belief that a person has committed an
offense means a reasonable belief in facts or circumstances which if true would in law constitute
an offense. If the reasonably believed facts or circumstances would not in law constitute an
offense, for example, the peace officer was mistaken that the actions of the person constitute an
offense, the peace officer would not be justified in the use of physical force to (make an arrest /
prevent an escape from custody). Also, no matter how reasonable a peace officer’s belief that an
offense was committed, if (he/she) knows that an arrest is unauthorized, then no degree of force
is justified.

Element 3 - Actual belief that degree of force was necessary

The third element is that when the defendant used physical force upon <insert name of person>
for the purpose of (effectuating the arrest / preventing the escape), (he/she) actually -- that is,
honestly and sincerely -- believed that the degree of force (he/she) used was necessary for that
purpose.

Element 4 - Reasonableness of that belief

The fourth element is that the defendant’s belief regarding the degree of force necessary was
reasonable from the perspective of a reasonable <insert type of officer> in the defendant’s
circumstances. If you find that the defendant used deadly physical force, then (he/she) must
have the reasonable belief that (he/she) could (effect the arrest / prevent escape) only by using
deadly physical force; if lesser force was reasonable, then the use of deadly physical force would
be unjustified.

Conclusion

You must remember that the defendant has no burden of proof whatsoever with respect to this
defense. Instead, it is the state that must disprove beyond a reasonable doubt that the defendant
was justified in using physical force if it is to prevail on its charge[s] of <insert applicable
crimes>[, or of any of the lesser-included offenses on which you have been instructed]. The state
need not disprove all of the elements of the defense. Instead, it can defeat the defense by
disproving any one of the four elements of the defense beyond a reasonable doubt to your
unanimous satisfaction.
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If you unanimously find that the state has not proved beyond a reasonable doubt all of the
elements of <insert offense charged>, then you must find the defendant not guilty and not
consider (his/her) defense.

If you unanimously find that all the elements of <insert applicable crimes and any lesser
included offenses> have been proved beyond a reasonable doubt, you shall then consider the
defense. If you unanimously find that the state has disproved beyond a reasonable doubt at least
one of the elements of the defense, you must reject that defense and return a verdict of guilty.

If, on the other hand, you unanimously find that the state has not disproved beyond a reasonable
doubt at least one of the elements of the defense, then on the strength of that defense alone you
must find the defendant not guilty of <insert applicable crimes> despite the fact that you have
found the elements of (that crime / those crimes) proved beyond a reasonable doubt.

Commentary

“[T]he reasonableness of the defendant’s belief under § 53a-22 should be evaluated
pursuant to the subjective-objective formulation.” State v. Smith, 73 Conn. 173, 185 (2002).
“[T]he test for determining whether a police officer’s use of deadly force was reasonable is to be
judged according to the subjective-objective formulation used in evaluating self-defense claims
under § 53a-19. With respect to the objective part of the test, however, the reasonableness is to
be judged from the perspective of a reasonable police officer.” Id., 205. See discussion in the
Introduction to this section.

Connecticut has adopted the language of the rule announced in Tennessee v. Garner, 471
U.S.1,105S. Ct. 1694, 85 L. Ed. 2d 1 (1985), as well as the ALI Model Penal Code language,
which restricts the use of deadly force by a police officer to a suspect who committed or
attempted to commit a felony involving the infliction or threatened infliction of serious physical
harm. This act concerning the use of deadly force changed the common-law rule that a peace
officer may use deadly force in the arrest of any suspected felon, regardless of the seriousness of
the felony or the perceived risk to the arresting officer. Martyn v. Donlin, 151 Conn. 402, 411
(1964). Garner notes that the common-law rule governing the use of deadly force has steadily
dissipated and that many police departments restrict their use of deadly force more severely than
necessary under the common-law rule.
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2.8-7 Use of Physical Force by Private Person at the
Request of a Peace Officer in Making Arrest or
Preventing Escape -- § 53a-22 (d)

Revised to December 1, 2007

The evidence in this case raises the defense that the defendant, as a private citizen, was justified
in the use of physical force because (he/she) was acting at the direction of a peace officer in
(making an arrest / preventing an escape). This defense applies to the charge[s] of <insert
applicable crimes> [and the lesser included offense[s] of <insert lesser included offenses>.]

After you have considered all of the evidence in this case, if you find that the state has proved
each element of <insert applicable crimes and any lesser included offenses>, you must go on to
consider whether or not the defendant was justified in (his/her) use of force.

When, as in this case, evidence of justification is introduced at trial, the state must not only prove
beyond a reasonable doubt all the elements of the crime charged to obtain a conviction, but must
also disprove beyond a reasonable doubt that the defendant was justified in (his/her) use of force.
If the state fails to disprove beyond a reasonable doubt that the defendant was not justified, you
must find the defendant not guilty of <insert applicable crimes and any lesser included
offenses> despite the fact that you have found the elements of (that crime / those crimes) proved
beyond a reasonable doubt. The defendant has no burden of proof whatsoever with respect to his
defense of justification.

The law allows a private citizen to use force to (make an arrest / prevent an escape) at the
direction of a peace officer. When a person is directed to assist a peace officer in (making an
arrest / preventing an escape), that person is justified in using reasonable physical force to carry
out that task. The statute defining this defense reads in pertinent part:

a person who has been directed by a (peace officer / special policeman / authorized

official of the department of correction or the board of pardons and paroles) to assist

(him/her) to (effect an arrest / prevent an escape from custody) is justified in using

reasonable physical force when and to the extent that (he/she) reasonably believes

such to be necessary to carry out the officer’s direction.

Deadly and non-deadly physical force

The first determination you must make is what degree of force the defendant used. The law
distinguishes non-deadly physical force from deadly physical force. “Physical force” means
actual physical force or violence or superior physical strength. The term “deadly physical force”
is defined by statute as physical force which can reasonably be expected to cause death or serious
physical injury. Under this definition, the physical force used by the defendant need not actually
have caused a death or a serious physical injury in order to be considered deadly physical force,
nor need it have been expected or intended by the defendant to result in such serious
consequences. Instead, what determines whether the defendant used deadly physical force is
whether the force actually used by the defendant could reasonably have been expected to cause
death or serious physical injury. “Physical injury” is defined by statute as impairment of
physical condition or pain, and “serious physical injury” is defined as physical injury which
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creates a substantial risk of death, or which causes serious disfigurement, serious impairment of
health or serious loss or impairment of the function of any bodily organ.

It is up to you to determine whether the defendant used deadly physical force or non-deadly
physical force against <insert name of the other person>. You are to make that determination
after considering all the evidence. If the state claims that the defendant used deadly physical
force, the state must prove that beyond a reasonable doubt. The first question you must resolve
is whether the level of force used by the defendant rises to the level of deadly physical force, or
is some lower degree of physical force.

To convict the defendant of <insert applicable crimes>, the state must disprove beyond a
reasonable doubt one of the following elements:

Element 1 - Directed by an officer

The first element is that the defendant was actually directed by an officer to (arrest another
person / prevent another person from escaping). Note that no precise words of command are
required so long as the direction for assistance is reasonably evident from the language used.

Element 2 - Actual belief that physical force was necessary
The second element is that the defendant actually -- that is, honestly and sincerely -- believed
that the physical force (he/she) used was necessary to carry out the officer’s directions.

Element 3 - Reasonableness of belief

The third element is that the defendant’s belief was reasonable. Note that in assessing the
reasonableness of the defendant’s belief, it is not relevant whether the peace officer was
mistaken in pursuing the person (being arrested / whose escape is sought to be prevented), or
whether the person was later acquitted of the crimes for which (he/she) was being pursued and
arrested. A private person acting at the direction of a peace officer will be justified in using a
reasonable degree of force if (he/she) were actually directed to (arrest another person / prevent
another person from escaping) by a peace officer and the force used was reasonable.

A reasonable degree of force is that degree of force that a reasonable person in the same
circumstances viewed from the perspective of the defendant would use and no more. If the
degree of force used is excessive or unreasonable in view of all the circumstances, the defendant
is not entitled to this defense. Whether the defendant had the requisite belief and whether the
defendant’s belief was reasonable and whether the degree of force (he/she) used was reasonable
are questions of fact for you to determine from the evidence in the case to apply.

If you have found that the defendant used deadly physical force, your determination of the
reasonableness of the belief that deadly physical force was necessary under the circumstances
has further limitations. The defendant is justified in using deadly physical force only to counter
deadly physical force or what (he/she) reasonably believes to be the imminent use of deadly
physical force. This is a decision the person may make on (his/her) own judgment, or at the
direction of the peace officer. But in either case, (his/her) actions must be reasonable under the
circumstances. If the defendant knows that the peace officer (himself/herself) is not authorized
to use deadly physical force under the circumstances, then the defendant is not justified in
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following the peace officer’s direction to employ deadly physical force and the defendant will be
liable for the result of (his/her) actions.

Conclusion

You must remember that the defendant has no burden of proof whatsoever with respect to this
defense. Instead, it is the state which must disprove beyond a reasonable doubt that the
defendant was justified in using physical force if it is to prevail on its charge[s] of <insert
applicable crimes>[, or of any of the lesser-included offenses on which you have been
instructed]. The state need not disprove all of the elements of the defense. Instead, it can defeat
the defense by disproving any one of the elements of the defense beyond a reasonable doubt to
your unanimous satisfaction.

If you unanimously find that the state has not proved beyond a reasonable doubt all of the
elements of <insert applicable crimes>, then you must find the defendant not guilty and not
consider (his/her) defense.

If you unanimously find that all the elements of <insert applicable crimes and any lesser
included offenses> have been proved beyond a reasonable doubt, you shall then consider the
defense. If you unanimously find that the state has disproved beyond a reasonable doubt at least
one of the elements of the defense, you must reject that defense and return a verdict of guilty.

If, on the other hand, you unanimously find that the state has not disproved beyond a reasonable
doubt at least one of the elements of the defense, then on the strength of that defense alone you
must find the defendant not guilty of <insert applicable crimes> despite the fact that you have
found the elements of (that crime / those crimes) proved beyond a reasonable doubt.
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2.8-8 Use of Physical Force by Private Person to
Make an Arrest -- § 53a-22 (f)

Revised to December 1, 2007

Note: Section 53a-22 (f) provides that “a private person is not justified in using deadly
physical force to make a civilian arrest except in self-defense or in defense of others as
prescribed in § 53a-19.”

The evidence in this case raises the issue that the defendant, as a private citizen, was justified in

the use of physical force because (he/she) was effecting what is known as a civilian arrest. This

defense applies to the charge[s] of <insert applicable crimes> [and the lesser included offense[s]
of <insert lesser included offenses>.]

After you have considered all of the evidence in this case, if you find that the state has proved
each element of <insert applicable crimes and any lesser included offenses>, you must go on to
consider whether or not the defendant was justified in (his/her) use of force.

When, as in this case, evidence of justification is introduced at trial, the state must not only prove
beyond a reasonable doubt all the elements of the crime charged to obtain a conviction, but must
also disprove beyond a reasonable doubt that the defendant was justified in (his/her) use of force.
If the state fails to disprove beyond a reasonable doubt that the defendant was not justified, you
must find the defendant not guilty of <insert applicable crimes and any lesser included
offenses> despite the fact that you have found the elements of (that crime / those crimes) proved
beyond a reasonable doubt. The defendant has no burden of proof whatsoever with respect to
(his/her) defense of justification.

The law allows a civilian arrest for any offense, whether it be a felony, misdemeanor, traffic
violation or other infraction, but the private person making such an arrest is held to a very high
standard of conduct. Unlike a peace officer, the civilian making an arrest may not claim
justification merely because (he/she) believes that the arrested person committed an offense.
Rather, regardless of the reasonableness of (his/her) belief, (his/her) right to make a civilian
arrest is allowed only if the person actually committed an offense. A mistaken arrest, no matter
how well-intentioned, is not justified under our law.

The statute defining this defense reads in pertinent part:
a private person acting on (his/her) own account is justified in using reasonable
physical force upon another person when and to the extent that (he/she) reasonably
believes such to be necessary to effect an arrest or to prevent the escape from custody
of an arrested person whom (he/she) reasonably believes to have committed an
offense and who in fact has committed such offense.

To convict the defendant of <insert applicable crimes>, the state must disprove beyond a
reasonable doubt one of the following elements:
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Element 1 - Another person actually committed an offense

The first element is that the person who was arrested by the defendant actually committed an
offense. It is not necessary that the defendant actually saw the offense being committed, but
regardless of (his/her) belief, the privilege is lost if the person arrested did not actually commit
an offense. “Offense” means any crime or violation which constitutes a breach of any law and
which is punishable by imprisonment, fine or both. The defendant claims that <insert name of
person> committed <insert offense>.

Element 2 - Actual belief that degree of force was necessary

The second element is that the defendant believed that the amount of force used to effect the
arrest was reasonable and not excessive under the circumstances. A private person may never
use deadly physical force to effect the arrest of one who has committed a crime.?

Element 3 - Reasonableness of that belief

The third element is that the amount of force that the defendant believed was necessary to make
the arrest was objectively reasonable. A reasonable degree of force is that degree of force that a
reasonable person in the same circumstances viewed from the perspective of the defendant
would use and no more. If the degree of force used is excessive or unreasonable in view of all
the circumstances, the defendant is not entitled to this defense. Whether the defendant had the
requisite belief and whether the defendant’s belief was reasonable and whether the degree of
force (he/she) used was reasonable are questions of fact for you to determine from the evidence
in the case to apply.

Conclusion

You must remember that the defendant has no burden of proof whatsoever with respect to this
defense. Instead, it is the state that must disprove beyond a reasonable doubt that the defendant
was justified in using physical force if it is to prevail on its charge of <insert applicable
crimes>[, or of any of the lesser-included offenses on which you have been instructed]. The state
need not disprove all of the elements of the defense. Instead, it can defeat the defense by
disproving any one of the elements of the defense beyond a reasonable doubt to your unanimous
satisfaction.

If you unanimously find that the state has not proved beyond a reasonable doubt all of the
elements of <insert applicable crimes>, then you must find the defendant not guilty and not
consider (his/her) defense.

If you unanimously find that all the elements of <insert applicable crimes and any lesser
included offenses> have been proved beyond a reasonable doubt, you shall then consider the
defense. If you unanimously find that the state has disproved beyond a reasonable doubt at least
one of the elements of the defense, you must reject that defense and return a verdict of guilty.

If, on the other hand, you unanimously find that the state has not disproved beyond a reasonable
doubt at least one of the elements of the defense, then on the strength of that defense alone you
must find the defendant not guilty of <insert applicable crimes> despite the fact that you have
found the elements of (that crime / those crimes) proved beyond a reasonable doubt.
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! The privileged use of deadly force to apprehend a suspected felon is codified at General
Statutes § 53a-22 (c), and is not extended to the civilian arrest situation. See General Statutes 8§
53a-22 (f) and 53a-19 (b), which allow deadly force only by a peace officer or one acting at his
direction. One attempting to make a civilian arrest must use only as much force as is reasonably
necessary. See, e.g., State v. Ghiloni, 35 Conn. Supp. 570 (App. Sess. 1979).

Commentary
See generally State v. Smith, 63 Conn. App. 228, 240, cert. denied, 258 Conn. 901
(2001), in which the Court held that the defendant was entitled to an instruction on the defense of
justification on the theory that he was effecting a citizen’s arrest.
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2.8-9 Resisting Arrest by Physical Force -- § 53a-23

Revised to December 1, 2007

Note: There is no instruction for this statute. It is incorporated into other instructions
when relevant.

Commentary

Section 53a-23 does not define a defense, but abrogates the common-law rule that
allowed the use of force to resist an unlawful arrest. State v. Concaugh, 170 Conn. 95, 99
(1976). Prior to the statute, this rule was established in cases such as State v. Amara, 152 Conn.
296, 299 (1964); State v. Engle, 115 Conn. 638, 648 (1933); State v. Scheele, 57 Conn. 307, 320
(1889). It should be noted, however, that a defendant may properly use force against a peace
officer to resist excessive force during an arrest. In re Adalberto S., 27 Conn. App. 49, 58, cert.
denied, 222 Conn. 903 (1992).

The effect of 8 53a-23 is to require a person to submit to an arrest, even if he or she
believes, and ultimately it is determined, that the arrest is illegal. This provision must be charged
in conjunction with the crimes of Interfering with an Officer (§ 53a-167a) or Assault on Public
Safety or Emergency Medical Personnel (§ 53a-167c). See Interfering with an Officer,
Instruction 4.3-1, and Assault of Public Safety or Emergency Medical Personnel, Instruction 4.3-
3.

Common-law privilege to resist an unlawful entry into one’s home

In State v. Gallagher, 191 Conn. 433 (1983), the Court held that while General Statutes 8
53a-23 abrogated the common-law privilege to resist arrest, there remains the common-law
privilege to resist an unlawful entry into one’s home. “We will continue to adhere to the
common-law view that there are circumstances where unlawful warrantless intrusion into the
home creates a privilege to resist, and that punishment of such resistance is therefore improper.”
Id., 442. The common-law privilege to offer reasonable resistance is limited to conduct “not
rising to the level of an assault.” Id., 443. “[W]hether the defendant’s conduct was an excusable
response to an unlawful entry was a question for the jury.” 1d., 445 (finding it error not to
instruct the jury concerning the defense of reasonable resistance to an unlawful entry).

Subsequently, in State v. Brocuglio, 264 Conn. 778 (2003), the Court adopted the new
crime exception to the exclusionary rule, holding that “the common-law privilege to challenge an
unlawful entry into one’s home still exists to the extent that a person’s conduct does not rise to
the level of a crime” Id., 793-94. The Court noted, however, that “[a]lthough our holding
circumscribes the type of behavior in which one may engage . . . we conclude that it is
unnecessary at this juncture to state precisely the scope and nature of permissible conduct.” 1d.,
794 n.13.
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2.9 AFFIRMATIVE DEFENSES

2.9 Introduction to Affirmative Defenses
2.9-1 Affirmative Defense

2.9-2 Lack of Capacity -- § 53a-13

2.9-3 Inoperability of Firearm -- § 53a-16a
2.9-4 Unarmed Coparticipant -- § 53a-16b
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2.9 Introduction to Affirmative Defenses

Revised to December 1, 2007

An affirmative defense raises additional factors which, if proved, may exonerate the
defendant. State v. Wilkinson, 176 Conn. 451, 465 (1979). The burden of proof is on the
defendant to prove an affirmative defense. General Statutes § 53a-12 (b). Section “53a-12 (b)
does not require the legislature expressly to declare that an exception to culpability is an
affirmative defense for it to operate as an affirmative defense.” State v. Valinski, 254 Conn. 107,
127 (2000). It also does not “require that all affirmative defenses be statutorily prescribed.” Id.
“[1]f 8 53a-12 (b) does not prohibit the recognition of common-law affirmative defenses, it
would be unreasonable to conclude that 8 53a-12 (b) abrogates the rule of statutory construction
that where exceptions to a prohibition in a criminal statute are situated separately from the
enacting clause, the exceptions are to proven by the defense.” (Internal quotation marks
omitted.) Id., 127-28.

“Under Patterson, [432 U.S. 197, 209, 97 S. Ct. 2319, 53 L. Ed. 2d 281 (1977),] a state
can place the burden of proving an affirmative defense on the defendant as long as that burden
does not include negating an element of the crime.” State v. Wilkinson, 176 Conn. 451, 464
(1979); see also State v. Andresen, 256 Conn. 313, 326-27 (2001) (construing exemptions in the
Connecticut Uniform Securities Act to be affirmative defenses because they do not serve to
negate an element of the crime of selling unregistered securities).

“An affirmative defense is presented in the orderly course of a criminal trial after the
prosecution has presented its case-in-chief.” State v. Coleman, 202 Conn. 86, 91 (1987).

When instruction is required

A defendant is entitled to a requested instruction on an affirmative defense “only if there
is sufficient evidence for a rational juror to find that all the elements of the defense are
established by a preponderance of the evidence.” State v. Person, 236 Conn. 342, 353 (1996);
State v. Small, 242 Conn. 93, 102-103 (1997) (same is true regardless of whether defendant or
state requested instruction).

Specific affirmative defenses
Most affirmative defenses are legislatively created to apply to specific offenses.
Exceptions are:

e Statutes of limitations. General Statutes 8§ 54-193, 54-193, 54-193b. State v. Coleman,
202 Conn. 86, 91 (1987) (8 54-193 (b) is an affirmative defense, not a jurisdictional bar
to prosecution); State v. Parsons, 28 Conn. App 91, 96 (1992) (burden is on the
defendant to prove a statute of limitations defense); see also State v. Ali, 233 Conn. 403,
416 (1995) (defendant entitled to jury instruction on whether arrest warrant was issued
with due diligence so as to bring prosecution within the statute of limitations); State v.
Soldi, 92 Conn. App. 849, 860 (2006) (burden is on the state to prove that the warrant
was executed within a reasonable time).

e Abandonment. State v. Wilkinson, 176 Conn. 451, 463 (1979); State v. Alterio, 154
Conn. 23, 31 (1966). Defendant must prove 1) change of purpose, and 2) communication
of that change to coparticipant(s). General Statutes 8 53a-10 makes abandonment by an
accessory a general defense. Wilkinson questions whether this may have had some effect
on the holding of Alterio, but concludes that principal and accessorial liability are
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sufficiently dissimilar to not infer from the enactment of § 53a-10 that abandonment in all
cases is no longer an affirmative defense.
Lack of capacity. See Instruction 2.9-2.

Offense-specific affirmative defenses are discussed with the instruction for the offense.

The following affirmative defenses are in separate instructions:

Inoperability of Firearm -- 8§ 53a-16a, Instruction 2.9-3.

Unarmed Coparticipant -- § 53a-16b, Instruction 2.9-4.

Affirmative Defense to Felony Murder -- 8 53a-54c, Instruction 5.4-2.

Affirmative Defense of Extreme Emotional Disturbance -- 8 53a-54a (a) and § 53a-55 (a)
(2), Instruction 5.2-1.

Affirmative Defense to Sexual Assault -- 8 53a-67, Instruction 7.1-13.

Affirmative Defense to Obscenity as to Minors -- § 53a-196 (c), Instruction 7.4-4.
Affirmative Defenses to Child Pornography Possession -- § 53a-196g, Instruction 7.7-5.
Affirmative Defense of Drug Dependency, Instruction 8.1-4.

Affirmative Defense to Possession of Assault Weapon -- § 53a-2030, Instruction 8.2-28.
Affirmative Defense to Burglary -- § 53a-104, Instruction 9.2-6.

Affirmative Defenses to Criminal Trespass -- 8 53a-110, Instruction 9.4-5.
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2.9-1 Affirmative Defense

Revised to December 1, 2007

An affirmative defense constitutes a separate issue or circumstance that mitigates the degree of,
or eliminates, criminality or punishment. An affirmative defense is one that seeks to justify,
excuse or mitigate the act charged.

To prove an affirmative defense, the defendant must establish the defense by a preponderance of
the evidence.! The defendant does not have to prove it beyond a reasonable doubt, as the state
has to prove the elements of the crime. Preponderance of the evidence means that after you have
considered all the evidence fairly and impartially, you have come to a reasonable belief that what
is sought to be proven is more likely true than not true. This means that you take all of the
evidence that has been offered on this issue by both the defendant and the state and weigh and
balance it. If the better and weightier evidence inclines in the defendant’s favor, then the
defendant has sustained (his/her) burden of proving (his/her) affirmative defense of <insert
affirmative defense> by a preponderance of the evidence.?

If you find that the defendant has proved the affirmative defense of <insert affirmative defense>
by a preponderance of the evidence, then you must find the defendant not guilty of <insert
offenses to which defense applies>.

! General Statutes § 53a-12 (b).
2 See State v. Aviles, 277 Conn. 281, 317 (2006), and State v. Ortiz, 217 Conn. 648, 670 (1991).

Commentary
A defendant is entitled to a requested instruction on an affirmative defense only “if there
is sufficient evidence for a rational juror to find that all the elements of the defense are
established by a preponderance of the evidence.” State v. Person, 236 Conn. 342, 353 (1996)
(overruling cases suggesting that the “any evidence” standard of general defenses applies to
affirmative defenses).
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2.9-2 Lack of Capacity -- § 53a-13

Revised to December 1, 2007

In this case, evidence has been introduced bearing on the affirmative defense of lack of criminal
capacity due to mental disease or defect.> This requires, then, that I instruct you on the law of
the affirmative defense of mental disease or defect. Our law does not use the term “insanity” and
I request that you put it, and any connotations it may carry with it, out of your minds.

If you find that the state has proved all the elements of the crime charged, namely <insert crime
charged>, your task will not be over. You must then go on to decide whether the defendant has
proved the affirmative defense of lack of capacity due to mental disease or defect.

Our law on the affirmative defense of mental disease or defect, as it applies to this case, provides
as follows: “In any prosecution for an offense, it shall be an affirmative defense that the
defendant, at the time (he/she) committed the proscribed act or acts, lacked substantial capacity,
as a result of mental disease or defect, either to appreciate the wrongfulness of (his/her) conduct
or to control (his/her) conduct within the requirements of the law.” The term “mental disease or
defect,” does not include an abnormality manifested only by repeated criminal or otherwise
antisocial conduct [or pathological or compulsive gambling].

Before | discuss the meaning of the statute with you, | want to discuss the burden of proof on this
issue. In a criminal case, the burden of proof is on the state to prove the defendant guilty beyond
a reasonable doubt. However, because the defense of mental disease or defect involves what is
known as an affirmative defense, the defendant must prove the existence of a lack of capacity
due to mental disease or defect. The defendant has the burden of proving this affirmative
defense.

The defendant’s burden of proof on this issue is different from and is less than the state’s burden
of proof on the elements of the crime charged. The defendant does not have to establish this
affirmative defense beyond a reasonable doubt. The defendant’s burden of proof on this
affirmative defense is by the standard known as “a preponderance of the evidence.”

Proof by a preponderance of the evidence means, considering all the evidence fairly and
impartially, enough evidence as produces in your minds a reasonable belief that what is sought to
be proven is more likely true than not true. This means that you take all of the evidence that has
been offered on this issue by both the defendant and the state and weigh and balance it. If the
better and weightier evidence inclines in the defendant’s favor, then (he/she) has sustained
(his/her) burden of proving (his/her) affirmative defense of lack of capacity due to mental disease
or defect by a preponderance of the evidence.

The elements of the affirmative defense of mental disease or defect are: 1) that at the time of the
offense, the defendant had a mental disease or defect, and 2) that as a result of that mental
disease or defect, (he/she) lacked the substantial capacity either to appreciate the wrongfulness of
(his/her) conduct or to control (his/her) conduct within the requirements of the law.
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Element 1 - Mental disease or defect

The first element involves the defendant’s condition at the time of the offense. You must focus
on the defendant’s mental condition at the time of the offense. You must consider this question:
“what was (his/her) mental condition at that time?” You may consider (his/her) mental condition
at times before and after the time of the offense to the extent that (his/her) mental condition
before and after bears upon and tends to throw light on (his/her) mental condition at the time of
the commission of the acts charged against (him/her). The law concerns itself specifically with
(his/her) mental state at the time of the commission of the offense, and whether at that time
(he/she) had a mental disease or defect.

The statute does not define the term “mental disease or defect,” except to say that this term does
not include an abnormality manifested only by repeated criminal or otherwise antisocial conduct
[or pathological or compulsive gambling]. Thus if you find that the defendant had an
abnormality that was evidenced only by repeated criminal or antisocial conduct [or pathological
or compulsive gambling], and was not manifested or evidenced by anything else, that would not
be a mental disease or defect within the meaning of the statute, and you would go no further in
considering this affirmative defense.?

With that limited exception in mind, then, a mental disease or defect includes any abnormal
condition of the mind that substantially affects mental or emotional processes or substantially
impairs behavior controls. The term “behavior controls” refers to the process and capacity to
regulate and control one’s conduct and actions. Whether the defendant had a mental disease or
defect is a question of fact for you to decide on the basis of all the evidence, bearing on that
issue. You are not bound by medical definitions, conclusions or opinions as to what is or is not a
mental disease or defect. What psychiatrists or psychologists may or may not consider to be a
mental disease or defect for clinical purposes may or may not be the same as a mental disease or
defect for the purpose of this affirmative defense. You are entitled to accept or reject, in whole
or in part, the evidence of the experts as to whether the defendant had a mental disease or defect.
Likewise, you are entitled to consider the testimony of the non-expert witnesses who observed
the defendant’s appearance, behavior, speech, and actions, at or about the time in question. You
may consider this evidence on the question of whether the defendant had a mental disease or
defect, and you are entitled to accept it or reject it in whole or in part on this issue.

Element 2 - Lack of substantial capacity to appreciate wrongfulness or control conduct The
second element of the defense is that as a result of that mental disease or defect, the defendant
lacked substantial capacity either to appreciate the wrongfulness of (his/her) conduct or to
control (his/her) conduct within the requirements of the law. It is not necessary for the defendant
to prove both that (he/she) lacked capacity to appreciate the wrongfulness of (his/her) conduct
and that (he/she) lacked the capacity to control (his/her) conduct within the requirements of the
law. It is sufficient if (he/she) establishes either. Thus, this element has two alternative parts:
lack of substantial capacity to appreciate wrongfulness, or lack of substantial capacity to control
conduct.

A substantial capacity is a significant or a material capacity, not a minor or inconsequential

capacity. Thus you must first decide whether the defendant’s incapacity was substantial.
The first part of this second element of the affirmative defense is that the defendant lacked
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substantial capacity to appreciate the wrongfulness of (his/her) conduct. This means that
(he/she) lacked substantial capacity to understand, both intellectually and emotionally, that
(his/her) actions were wrong. This does not include a person whose faculties were impaired in
some measure but were still sound enough for him to understand that (his/her) conduct was
wrong. Not every mental deficiency or abnormality leaves a person without substantial capacity
to appreciate the wrongfulness of (his/her) conduct. It is only when the mental deficiency or
abnormality is of such degree that the defendant lacks substantial capacity to appreciate that a
particular act or course of conduct was wrong, that this part of the affirmative defense excuses
(him/her) from criminal liability.

[<Include if supported by the evidence of the case:>®

A defendant may establish that (he/she) lacked substantial capacity to appreciate the
“wrongfulness” of (his/her) conduct if (he/she) proves that, at the time (he/she) committed the
criminal acts, due to mental disease or defect (he/she) suffered from a misperception of reality
and, in acting on the basis of that misperception, (he/she) did not have the substantial capacity to
appreciate that (his/her) actions were contrary to societal morality, even though (he/she) may
have been aware that the conduct in question was criminal.

In deciding whether the defendant had substantial capacity to appreciate that (his/her) conduct
was contrary to societal morality, you must not limit your inquiry merely to the defendant’s
appreciation that society, objectively speaking, condemned (his/her) actions. Rather, you must
determine whether the defendant maintained a sincere belief that society would condone (his/her)
actions under the circumstances as the defendant honestly perceived them.

A defendant does not truly appreciate the wrongfulness of (his/her) conduct if a mental disease
or defect causes (him/her) both to harbor a distorted perception of reality and to believe that,
under the circumstances as (he/she) honestly perceives them, (his/her) actions do not offend
societal morality, even though (he/she) may also be aware that society has labeled (his/her)
actions criminal. Thus, the defense of lack of capacity due to mental disease or defect could be
proved if, as a result of the defendant’s mental disease or defect, (he/she) sincerely believes that
society would approve of (his/her) conduct if it shared (his/her) understanding of the
circumstances underlying (his/her) actions.*

If, however, you find that the defendant had the substantial capacity to appreciate that (his/her)
conduct both violated the criminal law and was contrary to society’s moral standards, under the
circumstances as the defendant honestly perceived them, then you may not find that the
defendant lacked substantial capacity to appreciate the wrongfulness of (his/her) conduct simply
because, as a result of mental disease or defect, (he/she) elected to follow (his/her) own personal
moral code.]

The second part of the second element of the affirmative defense is that the defendant lacked
substantial capacity to control (his/her) conduct within the requirements of the law. This part of
the defense relieves a person from criminal liability if (his/her) mental disease or defect results in
a lack of substantial capacity to keep (his/her) conduct within the requirements of the law even
though (he/she) may appreciate its wrongfulness. This portion of the defense, in order to
succeed, requires the defendant to prove that (he/she) had an inability to keep (his/her) conduct
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within the requirements of the law. Therefore, a person whose faculties are impaired, but still is
able to control (his/her) conduct cannot claim a lack of capacity. It is only when a person lacks
substantial capacity to keep (his/her) conduct under control, and thus keep it within the
requirements of the law that this part of the affirmative defense excuses (him/her) from criminal
liability.

You have heard the evidence presented as well as the arguments of counsel. It is for you to
determine whether the defendant has established this affirmative defense by a preponderance of
the evidence.

There are three possible verdicts that you can reach on these charges. If you have unanimously
found that the state has proved beyond a reasonable doubt all the elements of the crime charged,
and the defendant has failed to prove by a preponderance of the evidence the affirmative defense
of lack of capacity, your verdict would be guilty. If you have unanimously found that the state
has proved beyond a reasonable doubt all the elements of the crime charged, and the defendant
has proved the affirmative defense of lack of capacity by a preponderance of the evidence, your
verdict would be not guilty by reason of lack of capacity due to mental disease or defect. If you
have unanimously found that the state has failed to prove beyond a reasonable doubt all the
elements of the crime charged, you would not even consider the affirmative defense of lack of
capacity, and your verdict in that instance would be not guilty.

Consequences

<Include unless the defendant specifically objects:>°

I must also inform you of the consequences for the defendant if (he/she) is found not guilty by
reason of lack of capacity due to mental disease or defect, and of the applicable confinement and
release provisions of the law. A defendant who has been found not guilty by reason of lack of
capacity due to mental disease or defect is referred to as an acquittee.

The confinement provision requires the court to commit the acquittee to the commissioner of
mental health and addiction services for temporary confinement in a state hospital for an
examination to determine (his/her) mental condition. Within forty-five days of the order of
commitment, the superintendent of that hospital must file a report concerning the mental
condition of the acquittee with the court.

After receipt of this report, either party will have an opportunity to have another examination of
the acquittee. The court will conduct a hearing to determine the mental condition of the
acquittee, with the primary concern being the protection of society. After the court hears the
evidence, the court will determine if the acquittee should be confined, conditionally released or
discharged. A finding that the acquittee should be confined or conditionally released will result
in an order committing the acquittee to the psychiatric security review board for confinement in a
state mental institution for custody, care and treatment pending a hearing by the psychiatric
security review board within ninety days of the order. This court shall fix a maximum period of
confinement authorized for the crime for which (he/she) was found not guilty by reason of lack
of capacity due to mental disease or defect. If the court determines that a conditional release is
warranted, the court shall so recommend to the psychiatric security review board. However, if
the evidence indicates that the defendant is not a threat to (himself/herself) or others, and that the
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protection of society would not be adversely affected by (his/her) release, the court may
discharge the acquittee from further custody.

If there are changes in the acquittee’s condition from the first report, the court will hold another
hearing to determine whether to continue the acquittee’s commitment, to conditionally release
(him/her) or to discharge (him/her). The law provides that if the acquittee is again confined to a
state hospital, the psychiatric security review board retains jurisdiction over (him/her), and
during (his/her) period of confinement the superintendent of the state hospital will have to report
to the board at least every six months as to (his/her) condition.

If conditions change, the board could, on its own, conditionally release (him/her), or recommend
to the court that (he/she) be released unconditionally. The court, during the course of any
commitment of a person found not guilty by reason of lack of capacity due to mental disease or
defect, always maintains supervision of that person. At any time, the superintendent of the
mental hospital may recommend to the board that the acquittee be released. This will result in a
hearing before a judge. In summary, the law provides that there be an initial commitment and
hearing, and, depending on the evidence presented, the acquittee will either be discharged or
committed. If the acquitted is committed, this decision will be reviewed after ninety days, and
every six months after that, as the intention is to hold someone only until such point as (he/she)
is no longer a danger to (himself/herself) or others, and that society is in fact protected.

Conclusion
That concludes the court’s instruction with reference to the defense of mental disease or defect.

! See General Statutes § 53a-12; State v. Joyner, 225 Conn. 450 (1993).

2 General Statutes § 53a-13 (c). The court in United States v. Brawner, 471 F.2d 969, 992-94
(D.C. Cir. 1972), held that the trial court should consider this language, referred to as the
“caveat,” in ruling on the admissibility of evidence of mental disease, but should not use it to
instruct the jury; see also Commentary to Model Penal Code § 4.01, p. 174, n.29. However, the
court in Bethea v. United States, 365 A.2d 64, 80- 81, n.36 (D.C. 1976), cert. denied, 433 U.S.
911, 97 S. Ct. 2979, 53 L. Ed. 2d 1093 (1977), stated that “it is vastly preferable to treat the
problem with a jury instruction, rather than to adopt the concept . . . as a rule of evidence.”

3 “[A] defendant is entitled to an instruction defining wrongfulness in terms of societal morality
when, in light of the evidence, the distinction between illegality and societal morality bears upon
the defendant’s insanity claim. . .. [M]ost cases in which the insanity defense is raised involve
crimes sufficiently serious such that society’s moral judgment regarding the accused’s conduct
will be identical to the legal standard reflected in the applicable criminal statute. . .. Thus, it will
be the unusual case in which the distinction between wrongfulness and criminality [will] be
determinative. . . .” (Citations omitted; internal quotation marks omitted.) State v. Cole, 254
Conn. 88, 102-03 (2000).

In State v. Wilson, 242 Conn. 605 (1997), the court concluded “that the defendant was entitled to
receive an instruction properly defining the term ‘wrongfulness’ and, further, that the trial court’s
failure to give such an instruction was harmful.” Id., 611. In State v. Cole, supra, however, the

court held that the defendant was not entitled to an instruction defining the term “wrongfulness.”
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Id., 106. “Consistent with [the court’s] holding in Wilson, a defendant is entitled to an
instruction defining wrongfulness in terms of societal morality when, in light of the evidence, the
distinction between illegality and societal morality bears upon the defendant’s insanity claim.”
Id., 102. “In contrast to Wilson, this is not a case in which the distinction between illegality and
morality bears upon the defendant’s insanity defense.” Id., 103.

4 State v. Wilson, supra, 242 Conn. 622-23. “This formulation appropriately balances the
concepts of societal morality that underlie our criminal law with the concepts of moral
justification that motivated the legislature’s adoption of the term “wrongfulness’ in our insanity
statute.” 1d., 623.

® General Statute § 54-89a. The language in this part of the instruction is substantially what was
approved in State v. Cole, 50 Conn. App. 312 (1998), aff’d on other grounds, 254 Conn. 88
(2000).

Commentary

The constitutionality of § 53a-13 was upheld in State v. Joyner, 225 Conn. 450 (1993);
see also State v. DeJesus, 236 Conn. 189, 204-05 (1996); State v. Ross, 230 Conn. 183, 222-23
(1994), cert. denied, 513 U.S. 1165, 115 S. Ct. 1133, 130 L. Ed. 2d 1095 (1995).

The only standard by which to determine insanity as a defense to a crime is that found in
General Statutes § 53a-13. State v. Gaffney, 209 Conn. 416, 420-21 (1988); State v. Cohane, 193
Conn. 474, 480-81 n.5, cert. denied, 469 U.S. 990, 105 S. Ct. 397, 83 L. Ed. 2d 331 (1984); State
v. Toste, 178 Conn. 626, 633 (1979). Use of the common-law “M’Naghten” Rule is improper.
State v. Torrence, 196 Conn. 430, 437 (1985).
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2.9-3 Inoperability of Firearm -- § 53a-16a

Revised to December 1, 2007 (modified May 10, 2012)

The defendant has raised the affirmative defense that the <insert type of firearm> was not a
weapon from which a shot could be discharged. In other words, the <insert type of firearm>
was inoperable.!

<See Affirmative Defense, Instruction 2.9-1.>

1 On the use of the term “inoperable,” see State v. Darryl W., 303 Conn. 353, 357 n.5.

Commentary
Section 53a-16a applies to the following offenses:
§ 53a-55a, Manslaughter in the first degree with a firearm.
8§ 53a-56a, Manslaughter in the second degree with a firearm.
8§ 53a-60a, Assault in the second degree with a firearm.
8§ 53a-92a, Kidnapping in the first degree with a firearm.
8 53a-94a, Kidnapping in the second degree with a firearm.
§ 53a-102a, Burglary in the second degree with a firearm.
8 53a-103a, Burglary in the third degree with a firearm.

All of these offenses include the following provision: “uses, or is armed with and
threatens the use of or displays or represents by his words or conduct that he possesses a pistol,
revolver, shotgun, machine gun, rifle or other firearm.”

A similar affirmative defense is found in § 53a-134 (a) (4), robbery in the first degree. In
contrast to the above offenses, it is applicable only to the subdivision that includes “displays or
threatens the use of what he represents by his words or conduct to be a pistol, revolver, rifle,
shotgun, machine gun or other firearm.” State v. Hawthorne, 175 Conn. 569, 573 (1978)
(operability is not an element of this subdivision of robbery; inoperability is an affirmative
defense that may be raised).
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2.9-4 Unarmed Coparticipant -- § 53a-16b

Revised to December 1, 2007

The defendant has raised the affirmative defense! that (he/she) was not armed with a pistol,
revolver, machine gun, shotgun, rifle or other firearm, and had no reasonable ground to believe
that <insert name of armed coparticipant> was armed with such a weapon.

<See Affirmative Defense, Instruction 2.9-1.>

! This defense is available for the following offenses:
8 53a-55a, Manslaughter in the first degree with a firearm.
8§ 53a-56a, Manslaughter in the second degree with a firearm.
8 53a-60a, Assault in the second degree with a firearm.
8§ 53a-92a, Kidnapping in the first degree with a firearm.
8 53a-94a, Kidnapping in the second degree with a firearm.
§ 53a-102a, Burglary in the second degree with a firearm.
§ 53a-103a, Burglary in the third degree with a firearm.
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2.10 CONCLUDING

2.10-1 Duties Upon Retiring

2.10-2 Note-Taking

2.10-3A Sympathy

2.10-3B Implicit Bias

2.10-4 When Jury Fails to Agree (“Chip Smith”)

2.10-5 When Alternate Juror Empaneled after
Deliberations have Begun

2.10-6 When Jury Poll Reveals Lack of Unanimity
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2.10-1 Duties Upon Retiring

Revised to November 20, 2017

In conclusion, I impress upon you that you are duty bound as jurors to determine the facts on the
basis of the evidence as it has been presented, to apply the law as | have outlined it, and then to
render a verdict of guilty or not guilty as to each count.

When you reach a verdict, it must be unanimous, that is, all (six / twelve) of you must agree on
the verdict. As a check that your verdict is in fact unanimous, the clerk may ask each of you to
individually announce your verdict in court.

It is the duty of each juror to discuss and consider the opinions of the other jurors. Each of you
takes into the jury room your individual experience and wisdom. Your task is to pool that
experience and wisdom. You do that by giving your views and listening to the views of others.
There must necessarily be discussion and give and take within the scope of your oath. That is
the way in which a unanimous verdict is reached. Despite that, in the last analysis, it is your
individual duty to make up your own mind and to decide this case upon the basis of your own
individual judgment and conscience.

With that, you may now retire to the jury room. Do not begin deliberations until you have
selected one of your members to be the foreperson of the jury and you have received the
information and exhibits. You may only deliberate when all (six / twelve) of you are present in
the jury room. You must render a separate verdict as to each of the counts of the information.
Inform the judicial marshal when you have reached a verdict, but do not tell (him/her) your
verdict. You will be asked to return to the courtroom where your foreperson will announce the
verdict orally in response to questions from the courtroom clerk. The rest of the panel will be
asked whether they concur with the verdict.

If you have any questions please send them out as a note, signed by the foreperson marked with
the time. Please be as specific as possible.

Commentary

The verdict on all counts should be taken before the court accepts the verdicts and orders
them recorded.

If the charges against the defendant are inconsistent, the jury can only render a verdict
with regard to one of the inconsistent charges. For example, the state often charges in the
alternative when factual issues determine which crime was committed. See State v. Morris, 49
Conn. App. 409 (charged under both § 53a-70 (a) (1) and § 53a-70 (a) (2) because factual issue
as to whether victim was 13 years old at the time of the assaults), cert. denied, 247 Conn. 904
(1998); State v. Prutting, 40 Conn. App. 151 (charged murder, attempted murder, and attempted
assault because factual issue as to intent), cert. denied, 236 Conn. 922 (1996).

Where the defendant is charged with multiple offenses having mutually exclusive mental
states (e.g., murder and reckless manslaughter), the trial court should instruct the jury that it may
not return guilty verdicts on both offenses. State v. Chyung, 325 Conn. 236, 252-53 (2017). But
see State v. Nash, 316 Conn. 651, 666 (2015) (intentional and reckless assault in the first degree
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are not legally inconsistent because the two mental states required to commit the offenses relate
to different results).
The following is suggested:

One further point: In connection with your deliberations on counts <insert
numbers of the counts>, I instruct you that, while you may consider both counts
and render verdicts of not guilty on both counts, you may not render verdicts of
guilty on both counts. This is because counts <insert numbers of the counts>
require different mental states that are not legally compatible. For example, a
person cannot act both intentionally and recklessly with regard to the same act
and the same result. Therefore, if you determine that the state has proven beyond
a reasonable doubt all of the elements of <insert name of offense> as alleged in
count <insert number of the count>, you should find the defendant guilty on that
count and not render a verdict on count <insert number of the other count>.
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2.10-2 Note-Taking

Revised to December 1, 2007

If you took notes during the evidence, you may use them during deliberations and you may
discuss your notes with your fellow jurors. Remember that notes are merely aids to your
memory and should not be given precedence over your independent recollection of the evidence.
If there is a conflict between your recollection and your notes or the notes of any other juror, it is
your recollection of the evidence that must prevail.

Your notes or the notes of any other juror are not evidence. You will recall my earlier definition
of what constitutes evidence. Your verdict must be based exclusively on evidence presented at
trial and the principles of law given to you in these final instructions.

A juror who has not taken notes should rely on his or her recollection of the evidence and should
not be influenced by the fact that other jurors have taken notes. Notes are only a tool and are not
always accurate. Do not assume that a voluminous note-taker has taken notes that are
necessarily more accurate than your memory.

You may discuss your notes with your fellow jurors during the deliberation phase. The decision
to do so is yours and yours alone. After the trial is concluded all notes will be collected by the
court staff and destroyed.

I remind you that you have the right to request portions of the testimony to be read back to you,

if you deem it essential during your deliberations. You will have all the exhibits with you during
your deliberations.
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2.10-3A Sympathy

Revised to May 2, 2019

In deciding whether the defendant is guilty or not guilty, you should not concern yourselves with
the punishment or potential consequence in the event of a conviction. This is a matter
exclusively within the court’s function under the limitations and restrictions imposed by statute.
You are to find the defendant guilty or not guilty uninfluenced by the possible punishment or
consequence that may follow conviction.

You should not be influenced by any sympathy for the defendant, the defendant’s family, the
(complainant / decedent), the (complainant’s / decedent’s) family, or for any other person who
might in any way be affected by your decision.

Commentary
The second paragraph was cited in State v. James, 54 Conn. App. 26, 49, cert. denied,
251 Conn. 903 (1999), as curative of improper statements of prosecutor that appealed to the
jury’s sympathy.
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2.10-3B Implicit Bias

Revised to May 2, 2019

As | indicated earlier, your verdict must be based on the evidence, and you may not go outside
the evidence to find facts; that is, you may not resort to guesswork, conjecture or suspicion.

As human beings, we all have personal likes and dislikes, opinions, prejudices, and biases.
Generally, we are aware of these things, but you also should consider the possibility that you
have implicit biases, that is, biases of which you may not be consciously aware. Personal
opinions, preferences or biases have no place in a courtroom, where our goal is to treat all parties
equally and to arrive at a just and proper verdict. All people deserve fair treatment in our system
of justice, regardless of their race, national origin, religion, age, ability, gender, sexual
orientation, education, income level or any other personal characteristic.

Although our personal biases can affect how we perceive, remember and evaluate information,
being aware of them may help you avoid their influence throughout your decision-making
process. Techniques to identify and check one’s implicit biases include: slowing down and
examining your thought processes thoroughly to identify where you may be relying on reflexive,
gut reactions or making assumptions that have no basis in the evidence; asking yourself whether
you would view the evidence differently if the players were reversed or other types of people
were involved; and listening carefully to the opinions of your fellow jurors, each of whom brings
a different, valid perspective to the table.

In sum, your task is to render a verdict based on facts drawn from the evidence and not on
personal prejudice or bias. Again, decisions based upon biases for or against particular groups of
people or stereotypes regarding such groups are unfair and have no place in the courtroom.

Commentary

In recent years, the phenomenon of implicit bias has been widely studied, drawing the
attention of individuals and organizations dedicated to improving the courts, eliminating the
unequal treatment of litigants and improving public confidence in the judicial system. The
prevailing view among researchers is that everyone has implicit biases that affect their views and
behaviors, although how best to identify, measure and neutralize these biases remains open to
debate. Although, at this time, empirical studies specifically addressed to jury trials are lacking,
there is general agreement that raising jurors’ awareness of implicit biases is a logical first step
and that a targeted instruction, if carefully worded, will do more good than harm. Accordingly,
in 2019, after conducting a survey of charges from other jurisdictions and the relevant scholarly
literature, the committee created this instruction discussing implicit biases and suggesting
strategies to avoid their effects.

For more guidance on addressing implicit bias in the judicial system, see A. Wistrich & J.
Rachlinski, “Implicit Bias in Judicial Decision Making: How It Affects Judgment and What
Judges Can Do About It,” in Enhancing Justice: Reducing Bias (S. Redfield ed., 2017), pp. 87-
130; C. Lee, “Awareness as a First Step Toward Overcoming Implicit Bias,” in Enhancing
Justice: Reducing Bias (S. Redfield ed., 2017), pp. 289-302; American Bar Association,
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“Achieving an Impartial Jury (AlJ) Toolbox” (2015), available at https://www.americanbar.org/
content/dam/aba/publications/criminaljustice/voirdire_toolchest.pdf; J. Elek & P. Hannaford-
Agor, “First, Do No Harm: On Addressing the Problem of Implicit Bias in Juror Decision-
Making,” 49 Court Review 190 (2013); and J. Kang & M. Bennett, “Implicit Bias in the
Courtroom,” 59 UCLA L. Rev. 1124 (2012).
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2.10-4 When Jury Fails to Agree (“Chip Smith”)

Revised to December 1, 2007

The instructions that | shall give you now are only to provide you with additional information so
that you may return to your deliberations and see whether you can arrive at a verdict.

Along these lines, I would like to state the following to you. The verdict to which each of you
agrees must express your own conclusion and not merely the acquiescence in the conclusion of
your fellow jurors. Yet, in order to bring your minds to a unanimous result, you should consider
the question you have to decide not only carefully but also with due regard and deference to the
opinions of each other.

In conferring together, you ought to pay proper respect to each other’s opinions and listen with
an open mind to each other’s arguments. If the much greater number of you reach a certain
conclusion, dissenting jurors should consider whether their opinion is a reasonable one when the
evidence does not lend itself to a similar result in the minds of so many of you who are equally
honest and equally intelligent, who have heard the same evidence with an equal desire to arrive
at the truth and under the sanctions of the same oath.

But please remember this. Do not ever change your mind just because other jurors see things
differently or to get the case over with. As I told you before, in the end, your vote must be
exactly that -- your own vote. As important as it is for you to reach a unanimous agreement, it is
just as important that you do so honestly and in good conscience.

What | have said to you is not intended to rush you into agreeing on a verdict. Take as much
time as you need to discuss the matter. There is no need to hurry.

Commentary
This charge was adopted by the Supreme Court in State v. O’Neil, 261 Conn. 49, 74
(2002).
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2.10-5 When Alternate Juror Empaneled after
Deliberations have Begun

New, May 10, 2012

As you know, juror # _ was excused from the jury. It was a decision of the court to excuse
(him/her), and an alternate juror has been selected to take (his/her) place. Please do not speculate
on the reason why that juror was excused.*

As of this moment, you are a new jury, and you must start your deliberations over again. The
parties have the right to a verdict reached by (six / twelve) jurors who have had the full
opportunity to deliberate from start to finish. The alternate juror has no knowledge of any earlier
deliberations. Consequently, the new deliberating jury must start over at the very beginning of
deliberations. Each member of the original deliberating jury must set aside and disregard
whatever may have occurred and anything which may have been said in the jury room following
my instructions to you. You must give no weight to any opinion expressed by juror # __ during
deliberations before (he/she) was excused. Together, as a new jury, you must consider all
evidence presented at trial as part of your full and complete deliberations until you reach your
verdict.

L If the reason for the juror’s dismissal is neutral, it is usually best to explain it to the remaining
jurors.

Commentary
When a juror must be dismissed after deliberations have begun, the court has two
options:

Practice Book 8 42-3 provides that the parties may stipulate, in writing and with
the court’s approval, to have the verdict rendered by a number of jurors fewer
than that prescribed by law. The defendant must be advised as to his or her right
to a trial by a full jury and personally waive that right in writing or in open court
on the record.

An alternate juror may be made a member of the panel. General Statutes 8 54-
82h (c) requires that the jury be instructed to begin deliberations anew. Before
this, however, the court must first assess the jury’s realistic ability to do so,
considering the length and nature of the deliberations at the time the juror was
excused and the amount, if any, of re-instruction or testimony playback that has
occurred. The court should canvass the jurors as to whether they will be able to
recommence deliberations and disregard anything that had been said or any
conclusions they might have drawn based on their discussions. See State v.
Williams, 231 Conn. 235, 240-45 (1994). The above instruction should then be
given to the reconstituted jury.

Connecticut Criminal Jury Instructions



Note that prior to October 1, 2000, General Statutes § 54-82h (c) required that alternates
be dismissed when the case was given to the jury. See State v. Murray, 254 Conn. 472, 493-94
(2000). It is now optional. The court should ensure that the alternate has not been exposed to
any prejudicial information since his or her dismissal. See State v. Williams, supra, 231 Conn.
240.
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2.10-6 When Jury Poll Reveals Lack of Unanimity

New, November 6, 2014

It appears from the answers given from the polling of the jury that your verdict is not unanimous.
As | previously instructed you, the court cannot accept a verdict of guilty or not guilty unless it is
unanimous. | must therefore ask that you return to the jury room and continue your deliberations
to see whether you can reach a unanimous verdict, in light of all of the instructions that | have

given you.

Commentary
See U.S. v. McDonald, 759 F.3d 220, 225 n.5 (2d Cir. 2014)
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2.11 COMMON SEGMENTS OF
OFFENSE INSTRUCTIONS

These instructions do not stand alone, but are

commonly incorporated into instructions on specific

offenses.

2.11-1 Possession

2.11-2 Lesser Included Offenses

2.11-3 Conclusion: Guilty / Not Guilty

2.11-4 Sentence Enhancers

2.11-5 Commission of a Class A, B or C Felony with
an Assault Weapon or a Firearm -- § 53-202j
and § 53-202k

2.11-6 Specific Unanimity
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2.11-1 Possession

Revised to November 17, 2015

Note: “Possess” is defined by General Statutes § 53a-3 (2) as “to have physical possession
or otherwise to exercise dominion or control over tangible property.” A complete
instruction on possession may require explanations of constructive possession and
nonexclusive possession if relevant to the case. Tailor this instruction according to the
specific allegations of possession.

“Possession” means either having the (substance / object) on one’s person or otherwise having
control over the (substance / object), that is, knowing where it is and being able to access it.

Possession also requires knowledge. The defendant must have knowingly possessed the
(substance / object). A person acts knowingly with respect to the possession of something when
(he/she) is aware that (he/she) is in possession of it and is aware of the character of it. The state
must prove beyond a reasonable doubt that the defendant knew that (he/she) was in possession of
a <insert substance or object allegedly possessed>. <See Knowledge, Instruction 2.3-3.>

Constructive possession

“Possession” does not mean that one must have the illegal (substance/object) upon one’s person.
Rather, a person who, although not in actual possession, knowingly has the power and the
intention at a given time to exercise control over a thing is deemed to be in constructive
possession of that item. As long as the (substance / object) is or was in a place where the
defendant could, if (he/she) wishes, go and get it, it is in (his/her) possession.

The mere presence of the defendant (at the premises / in the vehicle) where the (substance /
object) is found is not sufficient to support a finding of constructive possession. However,
presence may be a material and probative factor for you to consider along with all of the other
evidence.

If the defendant was the only person occupying the (premises / vehicle), then you may infer that
(he/she) was in possession of the (substance / object), if such inferrence is reasonable under all
the circumstances of the case.

If the defendant is not in exclusive possession of the premises where the illegal item is found, it
may not be inferred that (he/she) knew of the presence of the illegal item and had control of it,
unless there are other incriminating statements or circumstances tending to support that
inference. If the evidence shows that more than one person had access to the (premises /
vehicle), i.e., there was more than one occupant of the (premises / vehicle), then the defendant’s
knowledge and intent to possess the (substance / object) must be established by evidence other
than the mere fact that the defendant, along with others, occupied or had access to the (premises /
vehicle) where the (substance / object) was found.
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Commentary

“In criminal law, the word “possession’ generally denotes an intentional control of a
designated thing accompanied by knowledge of its character. . . . Mere presence in the vicinity
of stolen property does not establish possession.” (Citations omitted.) State v. Kas, 171 Conn.
127, 130 (1976); see also State v. Gooden, 89 Conn. App. 307, 316-17 (reversed because
instruction failed to require knowledge of the character of the substance), cert. denied, 275 Conn.
918-19 (2005); State v. Smith, 38 Conn. App. 29, 42 (1995) (court adequately explained that
possession “signifies intentional control of a designated thing accompanied by a knowledge of its
character”).

“The essence of exercising control is not the manifestation of an act of control but instead
it is the act of being in a position of control coupled with the requisite mental intent. In our
criminal statutes involving possession, this control must be exercised intentionally and with
knowledge of the character of the controlled object.” State v. Hill, 201 Conn. 505, 516 (1986);
see also State v. Jarrett, 82 Conn. App. 489, 495-96 (instruction that defendant must exercise
direct control over the alleged contraband was sufficient), cert. denied, 269 Conn. 911 (2004);
State v. Respass, 256 Conn. 164, 181-84 (control must be intentional), cert. denied, 534 U.S.
1002, 122 S. Ct. 478, 151 L. Ed. 2d 392 (2001); State v. Fasano, 88 Conn. App. 17, 25 (*control
of the object must be exercised intentionally”), cert. denied, 274 Conn. 904 (2005), cert. denied,
546 U.S. 1101, 126 S. Ct. 1037, 163 L. Ed. 2d 873 (2006).

Constructive possession

Constructive possession is “possession without direct physical contact.” State v. Davis,
84 Conn. App. 505, 510, cert. denied, 271 Conn. 922 (2004). As with actual possession, “it is
necessary to establish that the defendant knew the character of the substance, knew of its
presence and exercised dominion and control over it.” Id. “One factor that may be considered in
determining whether a defendant is in constructive possession of narcotics is whether he is in
possession of the premises where the narcotics are found.” State v. Smith, 94 Conn. App. 188,
193 (sufficient facts that defendant had exclusive control of motor vehicle), cert. denied, 278
Conn. 906 (2006). “[O]ne who owns or exercises dominion or control over a motor vehicle in
which a contraband substance is concealed may be deemed to possess the contraband.” (Internal
guotation marks omitted.) State v. Delassantos, 211 Conn. 258, 277-78, cert. denied, 493 U.S.
866, 110 S. Ct. 188, 107 L. Ed. 2d 142 (1989).

Nonexclusive possession

“Where the defendant is not in exclusive possession of the premises where the [illegal
item is] found, it may not be inferred that [the defendant] knew of the presence of the [illegal
item] and had control of [it], unless there are other incriminating statements or circumstances
tending to buttress such an inference. . . . The doctrine of nonexclusive possession was designed
to prevent a jury from inferring a defendant’s possession of [an illegal item] solely from the
defendant’s nonexclusive possession of the premises where the [illegal item was] found. . . .
When the doctrine applies, an instruction focuses the jury’s attention on the defendant’s
knowledge and intent to possess, precluding it from inferring possession from the mere fact that
the defendant, along with others, occupied or had access to the premises wherein the contraband
was found.” (Citations omitted; internal quotation marks omitted.) State v. Williams, 258 Conn.
1, 7-8 (2001). “The doctrine of nonexclusive possession provides that where there exists access
by two or more people to the [contraband] in question, there must be something more than the
mere fact that [contraband was] found to support the inference that the [contraband was] in the

Connecticut Criminal Jury Instructions



possession or control of the defendant. . .. Thus, the charge is appropriate in circumstances
where the defendant has possession of the premises along with at least one other individual.”
(Citation omitted; internal quotation marks omitted.) Id., 11. See also State v. Johnson, 316
Conn. 45, 62 (2015) (distinguishing control over premises from control over the contraband);
State v. Nesmith, 220 Conn. 628, 632-36 (1991) (evidence did not support instruction on
nonexclusive possession); State v. Alfonso, 195 Conn. 624, 634 (1985) (no circumstantial
evidence from which the jury could infer that defendant was aware of the presence of the
marijuana in the apartment); State v. Straub, 90 Conn. App. 147, 152-53 (sufficient that court
instructed that possession required more than mere presence), cert. denied, 275 Conn. 927
(2005); State v. Brunori, 22 Conn. App. 431, 436-37 (discussing evidence sufficient to support
constructive possession of contraband found in a public place), cert. denied, 216 Conn. 814
(1990).
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2.11-2 Lesser Included Offenses

Revised to December 1, 2007 (modified May 23, 2013)

Note: This instruction provides a basic structure for instructing on lesser included offenses.
The defendant is charged [in count ] with <insert charged or greater offense>.

<Instruct on the elements of the greater offense.>

If you have unanimously found the defendant not guilty of the crime of <insert greater offense>,
you shall then consider the lesser offense of <insert the first lesser included offense>. Do not
consider the lesser offense unless and until you have unanimously acquitted the defendant of the
greater offense.

<Instruct on the elements of the first lesser included offense.>

If you have unanimously found the defendant not guilty of the crime of <insert previous
offense>, you shall then consider the lesser offense of <insert the next lesser included offense>.
Do not consider this offense unless and until you have unanimously acquitted the defendant of
<insert previous offense>.

<Instruct on the elements of the next lesser included offense.>

<Repeat until jury is instructed on all lesser included offenses.>

Commentary

An “acquittal first” instruction is mandated by State v. Sawyer, 227 Conn. 566 (1993).
This means that “the court must direct the jury to reach a unanimous decision on the issue of
guilt or innocence of the charged offense before going on to consider the lesser included
offenses.” Id., 579. See also State v. Alonzo, 131 Conn. App. 1 (applying a state constitutional
analysis to the acquit first rule), cert. denied, 303 Conn. 912 (2011).

“[1]n close cases, the trial court should generally opt in favor of giving an instruction on a
lesser included offense, if it is requested. . . . Otherwise the defendant would lose the right to
have the jury pass upon every factual issue fairly presented by the evidence.” (Internal quotation
marks omitted.) State v. Tomasko, 238 Conn. 253, 261 (1996). “[I]t is settled that a jury should
be given the entire range of possible verdicts in a case in which the evidence warrants the giving
of the lesser included offenses, [and] it follows that defenses that are supported by a reasonable
construction of the evidence should be given along with those same lesser charges.” (Internal
quotation marks omitted.) State v. Hall, 213 Conn. 579, 588 (1990).

If the jury convicts the defendant of “greater and lesser offenses, the trial court must
vacate the conviction for the lesser offense rather than merging the convictions.” State v.
Polanco, 308 Conn. 242, 245 (2013).
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The Whistnant test

“A defendant is entitled to an instruction on a lesser offense if, and only if, the following
conditions are met: (1) an appropriate instruction is requested by either the state or the defendant;
(2) it is not possible to commit the greater offense, in the manner described in the information or
bill of particulars, without having first committed the lesser; (3) there is some evidence,
introduced by either the state or the defendant, or by a combination of their proofs, which
justifies conviction of the lesser offense; and (4) the proof on the element or elements which
differentiate the lesser offense from the offense charged is sufficiently in dispute to permit the
jury consistently to find the defendant innocent of the greater offense but guilty of the lesser.”
State v. Whistnant, 179 Conn. 576, 588 (1980).

First prong - proper request

The first prong is satisfied if the request complies with Practice Book § 42-18. It may
also be satisfied “when the record indicates that the trial court knew the precise point to which
the defendant wished to call attention. . . . Indeed, even partial compliance with § 42-18,
accompanied by substantial additional support in the record from either party, such as detailed
colloquies with the court and opposing counsel and a postcharge exception, will also satisfy the
first prong of Whistnant. This is true as long as the trial court is informed adequately of the
factual and legal basis for the instructional request.” (Citations omitted; internal quotation marks
omitted.) State v. Smith, 262 Conn. 453, 466 (2003); see also State v. Colon, 272 Conn. 106, 224
n.78 (2004). For cases upholding the trial court’s refusal to instruct on a lesser included offense
due to the inadequacy of the request, see State v. Arreaga, 75 Conn. App. 521 (2003) (request
contained only a general statement of facts and citations to the relevant statutes); State v. Corbin,
260 Conn. 730, 746-47 (2002) (request confusing because charges not separated into separate
paragraphs).

Second prong - cognate pleadings

The second prong of Whistnant “encompasses the cognate pleadings approach . . .
[which] does not insist that the elements of the lesser offense be a subset of the higher offense. It
is sufficient that the lesser offense have certain elements in common with the higher offense,
which thereby makes it a “‘cognate’ or ‘allied” offense even though it also has other elements not
essential to the greater crime. [In addition], the relationship between the offenses is determined
not by a comparison of statutory elements in the abstract, but by reference to the pleadings in the
case. The key ordinarily is whether the allegations in the pleading charging the higher offense . .
. include all of the elements of the lesser offense.” (Internal quotation marks omitted.) State v.
Tomlin, 266 Conn. 608, 618 (2003).

“[O]ne crime is not a lesser included offense of another if the greater can be committed
without a simultaneous commission of the lesser.” (Emphasis in original.) State v. Fuller, 56
Conn. App. 592, 605, cert. denied, 252 Conn. 949, cert. denied, 531 U.S. 911, 121 S. Ct. 262,
148 L. Ed. 2d 190 (2000). “[T]he lesser offense must not require any element which is not
needed to commit the greater offense in the manner alleged in the information or the bill of
particulars.” 1d., 603. “Under the second prong of Whistnant, we must look only to the
information and cannot resort to the evidence.” 1d., 607 n.2.
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Third prong - sufficient evidence

“[1]n order to meet the third prong of the Whistnant test, there must be sufficient
evidence, introduced by either the state or the defendant, or by a combination of their proofs, to
justify a finding of guilt of the lesser offense.” State v. Rasmussen, 225 Conn. 55, 67-68 (1993)
(finding that the evidence, if believed, compelled the conclusion that the defendant intended to
kill the victim, so he was not entitled to instruction on manslaughter). See also State v. Arena,
235 Conn. 67, 78-79 (1995) (no evidence to support instruction on robbery 2nd); State v. Sivri,
231 Conn. 115, 138-39 (1994) (sufficient evidence that defendant may not have had the intent to
kill); State v. Solek, 66 Conn. App. 72, 83-85 (insufficient evidence that defendant intended
anything other than to kill victim), cert. denied, 258 Conn. 941 (2001).

Fourth prong - issue in dispute

“[E]vidence of the differentiating element is *sufficiently in dispute’ where it is of such a
factual quality that would permit the finder of fact reasonably to find the defendant guilty on the
lesser included offense.” (Internal quotation marks omitted.) State v. Preston, 248 Conn. 472,
477-78 (1999) (no evidence to support the inference that use of force was in furtherance of
escape only rather than robbery); State v. Rozmyslowicz, 52 Conn. App. 149, 157 (1999)
(evidence of larcenous intent not sufficiently in dispute to permit lesser included offense of using
motor vehicle without permission); State v. Ray, 228 Conn. 147, 152-58 (1993) (defendant’s
state of mind sufficiently in dispute to entitle him to instruction on criminally negligent
homicide); State v. Montanez, 219 Conn. 16, 23-24 (1991) (jury could not have reasonably
concluded that the defendant acted recklessly rather than intentionally); State v. Solek, supra, 66
Conn. App. 85 (element of intent not sufficiently in dispute); State v. Reed, 56 Conn. App. 428,
433-36 (no reasonable doubt that money was taken by the defendant), cert. denied, 252 Conn.
945 (2000).

Multiple lesser-included offenses

In some cases, there may be two or more lesser included offenses that are not related to
one another as lesser or greater offenses. For example, manslaughter in the first degree pursuant
to 8 53a-55 (a) (1) and manslaughter in the first degree pursuant to § 53a-55 (a) (3) are both
lesser included offenses of murder, and may both be given if the evidence warrants, but
manslaughter under subsection (a) (3) is not a lesser included offense of manslaughter under
subsection (a) (1). See State v. Maselli, 182 Conn. 66, 72 (1980), cert. denied, 449 U.S. 1083,
101 S. Ct. 868, 66 L. Ed. 2d 807 (1981); State v. Billie, 47 Conn. App. 678, 687 (1998). Use
caution when instructing the jury in this situation. State v. Dyson, 217 Conn. 498, 503 (1991),
suggests that an acquittal first instruction may be “inaccurate.”

Partial verdicts

“[State v.] Sawyer[, 227 Conn. 566 (1993),] and the guarantees provided by the double
jeopardy clause dictate that: (1) it is a valid verdict for the jury to acquit the accused of a greater
offense and only thereafter to reach a deadlock on a lesser offense; (2) such a valid verdict must
be accepted; and, finally, (3) the failure to accept that valid verdict would violate the
constitutional protection against double jeopardy.” State v. Tate, 256 Conn. 262, 284-85 (2001).

If the defendant requests the court to conduct an inquiry as to whether the jury has
reached a partial verdict, the court is obligated to do so prior to declaring a mistrial. 1d, 286-87.
The court, however, has no duty to sua sponte inquire. 1d., 286 n.16. It may be the better
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practice to ask, because if it is unknown which of the charges the jury is deadlocked on, the
defendant may only be retried after mistrial on the least of the offenses. Id., 288-89.

If the jury deadlocks on the greater offense, the trial court must declare a mistrial as to
both the greater and the lesser included offenses. State v. Salgado, 257 Conn. 394, 407 (2001).
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2.11-3 Conclusion: Guilty / Not Guilty

Revised to December 1, 2007

Note: This is a model conclusion for offense instructions, which is incorporated into all the
instructions. It has alternative endings for when a general or affirmative defense has been
raised.

Conclusion
In summary, the state must prove beyond a reasonable doubt that <summarize elements of
offense.>

<Select one of the three alternative endings:>

If defendant has not raised a defense

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of <insert name of offense>, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.

If defendant has raised an affirmative defense

If you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements of the crime of <insert name of offense>, you shall then find the defendant not guilty
and not consider (his/her) affirmative defense.

If you unanimously find that the state has proved beyond a reasonable doubt each of the
elements, then you shall consider the defendant’s affirmative defense. If you unanimously find
that the defendant has proved (his/her) defense by a preponderance of the evidence, then you
shall find the defendant not guilty. If, on the other hand, you unanimously find that the
defendant has not proved (his/her) affirmative defense by a preponderance of the evidence, then
you shall find the defendant guilty.

If defendant has raised a general defense

If you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements of the crime of <insert name of offense>, you shall then find the defendant not guilty
and not consider (his/her) defense.

If you unanimously find that the state has proved beyond a reasonable doubt each of the
elements, then you shall consider the defense of <identify defense>. If you unanimously find that
the state has disproved beyond a reasonable doubt at least one of the elements of the defense, you
must reject that defense and find the defendant guilty. If, on the other hand, you unanimously
find that the state has not disproved beyond a reasonable doubt at least one of the elements of the
defense, then on the strength of that defense alone you must find the defendant not guilty of
<insert name of offense> despite the fact that you have found the elements of that crime proven
beyond a reasonable doubt.
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2.11-4 Sentence Enhancers

Revised to December 1, 2007 (modified June 13, 2008)

In connection with your deliberations on the crime of <insert name of offense>, if, but only if,
you return a verdict of guilty you must also answer the question, which we call an interrogatory,
that I will send in with you.

I am in no way suggesting what your verdict on this charge should be. If it’s guilty, answer the
interrogatory. If it’s not guilty, ignore it.

Should you reach the interrogatory, your decision must be unanimous.

Your foreperson should check the appropriate answer and sign and date the form.

Commentary

Many offenses have sentence enhancers that require a factual finding from the jury.
These are noted in the commentaries to those offenses. Such factual findings should not be
incorporated into the body of the instruction on the offense, as this has the potential of
misleading the jury to think that the fact must be proved in order to find the defendant guilty of
the offense. It is recommended that the factual question be submitted to the jury by way of an
interrogatory. This instruction should be given after you have instructed the jury on the offense.

If the statute defining an offense provides an enhanced sentence on the basis of a prior
conviction, it must be charged in a Part B information. Practice Book § 36-14. See Subsequent
Offenders, Instruction 2.12-2.

Below is an example of the text of the interrogatory:

INTERROGATORY - COUNT ____

You will answer the following interrogatory if, but only if, you have found the
defendant guilty of <insert name of offense> as charged in count __. If you have found
(him/her) not guilty of that charge, do not answer it
guilty of that charge, do not answer it.

This submission in no way suggests what you verdict should be.

If you reach the following interrogatory, your conclusion must be unanimous.

INTERROGATORY

Has the state proven to all of you unanimously beyond a reasonable doubt that <specify
the factual finding to be made>?
Yes No

Foreperson Date

N.B. Foreperson must sign and date in ink.
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2.11-5 Commission of a Class A, B or C Felony with
an Assault Weapon or a Firearm -- § 53-202j and 8
53-202k

New, June 13, 2008

Note: There is no instruction for these statutes.

Commentary

General Statutes § 53-202j and § 53-202k provide for an enhanced sentence if a
defendant uses an assault weapon (8 53-202j) or a firearm (8 53-202k) in the course of the
commission of a class A, B or C felony. They are not separate offenses. State v. Dash, 242
Conn. 143, 148 (1997) (interpreting 8 53-202k).

Although the jury must determine that the defendant used a firearm in the course of the
commission of the crime for which he or she is convicted, it is not necessary for the court to
conduct a separate Part B proceeding. State v. Velasco, 253 Conn. 210, 225 (2000).

The factual finding that the defendant used a firearm in the course of the commission of
the crime may be submitted to the jury in an interrogatory. See Sentence Enhancers, Instruction
2.11-4.

A defendant convicted as an accomplice, who was unarmed at the time of the offense, is
liable to the sentence enhancement of § 53-202k if the principle was armed. State v. Davis, 255
Conn. 782, 787 (2001).

Connecticut Criminal Jury Instructions



2.11-6 Specific Unanimity

New, May 20, 2011

The state has alleged that the defendant has committed the offense of <insert name of offense> in
two different ways, <identify the two way of committing the offense>. You may find the
defendant guilty of the offense only if you all unanimously agree on which of the two ways the
defendant committed the offense. This means you may not find the defendant guilty unless you
all agree that the state has proved beyond a reasonable doubt that the defendant <insert first
theory of culpability> or you all agree that the state has proved beyond a reasonable doubt that
the defendant <insert second theory of culpability>.

Commentary

When a statute provides alternative ways of committing a crime, the jury must be
unanimous on which of the alternatives has been proved only if the alternatives are conceptually
distinct. State v. Benite, 6 Conn. App. 667, 675 (1986) (the three alternatives in burglary in the
first degree, 8 53a-101, are conceptually distinct).

Unanimity is not required when the prohibited conduct described in the statute may be
satisfied in various ways. In other words, the focus is on the nature of the prohibited conduct,
not the various ways one can engage in such conduct. See State v. Dyson, 238 Conn. 784, 794-
95 (1996) (the six verbs in the accessory statute, § 53a-8 (a), all describe the conduct of
furthering a crime); State v. Tucker, 226 Conn. 618, 648 (1993) (“the use of force or the threat of
the use of force,” when both were alleged, were merely two means of compelling another person
and were not conceptually distinct); State v. James, 211 Conn. 555, 584-85 (1989) (whether the
injury was to the health or morals of the child was of no consequence in assessing the
defendant’s conduct); State v. Bailey, 82 Conn. App. 1 (various facts supported the alleged fact
of possession of marijuana with intent to sell; the jury only had to be unanimous that at least one
of them proved possession), cert. denied, 269 Conn. 913 (2004); State v. Anderson, 16 Conn.
App. 346, 357-58 (no agreement necessary as to whether the victim suffered serious physical
injury due to a risk of death, disfigurement or impairment), cert. denied, 209 Conn. 828 (1988);
State v. Mancinone, 15 Conn. App. 251, 274 (risk of injury allegations all involved ways of
creating a harmful situation), cert. denied, 209 Conn. 818 (1988), cert. denied, 489 U.S. 1017,
109 S. Ct. 1132, 103 L. Ed. 2d 194 (1989).

“In situations where the alternatives of the mens rea component give rise to the same
criminal culpability, it does not appear critical that the jury may have reached different
conclusions regarding the nature of the defendant’s intent if such differences do not reflect
disagreement on the facts pertaining to the defendant’s conduct.” State v. Luster, 48 Conn. App.
872, 878 (the jury did not have to agree which crime the defendant intended to commit when he
entered the building), cert. denied, 246 Conn. 901 (1998); State v. Marsala, 43 Conn. App. 527,
539 (1996) (on a harassment charge, jury did not have to agree on whether the defendant’s intent
was to annoy, harass, or alarm the victim), cert. denied, 239 Conn. 957 (1997).
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2.12 PART B INFORMATIONS

2.12 Introduction

2.12-1 Persistent Offenders -- 8 53a-40,
§ 53a- 40a, § 53a-40d and § 53a-40f

2.12-2 Subsequent Offenders

2.12-3 Commission of a Crime while on Release --
§ 53a-40b
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2.12 Introduction

New, June 13, 2008

When the state seeks an enhanced penalty due to a prior conviction, the offense must be
charged in a two-part information. Practice Book 8§ 36-14. A two-part information does not
charge one crime in the first part and a second crime in the second part. The first part relates
only to the commission of the crime charged, wholly unrelated to penalty. It is only after the
second part has been determined that the penalty attaches to the crime proven under the first part.
State v. LaSelva, 163 Conn. 229, 233-34 (1972); State v. Torma, 21 Conn. App. 496, 505 (1972)
(enhanced penalty cannot be imposed unless charged in a two-part information).

The existence of a Part B information should not be revealed to the fact-finder so as to
not influence the disposition of the claim contained in Part A. State v. Fitzgerald, 257 Conn.
106, 117 (2001). See Practice Book 88 36-14, 37-10, 37-11 and 39-23 for the rules of court
relating to two-part informations. See also State v. Ferrone, 96 Conn. 160, 175 (1921)
(discussing the origin of the procedure).
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2.12-1 Persistent Offenders -- § 53a-40, § 53a- 40a, §
53a-40d and § 53a-40f

Revised to November 17, 2015

In the second part of the information, the defendant has been charged with being a <insert
appropriate statute and subsection:>
e §53a-40 (a): persistent dangerous felony offender.
8 53a-40 (b): persistent dangerous sexual offender.
8§ 53a-40 (c): persistent serious felony offender.
§ 53a-40 (d): persistent serious sexual offender.
8§ 53a-40 (e): persistent larceny offender.
§ 53a-40 (f): persistent offender for possession of a controlled substance.t
§ 53a-40 (g): persistent felony offender.
§ 53a-40a (a): persistent offender of crimes involving bigotry or bias.
8 53a-40d (a): persistent offender of crimes involving (assault / stalking / trespass /
threatening / harassment / criminal violation of a protective order / criminal violation of a
standing criminal protective order / criminal violation of a restraining order).
e §53a-40f (a): persistent operating while under the influence felony offender.

A person is guilty of being a <insert type of persistent offender charged> when that person
stands convicted of <insert crime>, and has been, prior to the commission of that offense,
convicted of <insert prior crime[s]> [and imprisoned under a sentence to a term of
imprisonment of more than one year or death in (this state / any other state / a federal
correctional institution)].?

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Current conviction
The first element is that the defendant has been convicted of <insert crime> in this case. The
verdict you just rendered, finding the defendant guilty of <insert crime>, satisfies this element.

Element 2 - Prior conviction®

The second element is that prior to <insert date the current crime was committed>, the defendant
was convicted of <insert prior crime*> [and imprisoned under a sentence to a term of
imprisonment of more than one year or death in (this state / any other state / a federal
correctional institution).] To be “convicted” of a crime means that a finding of guilty has been
entered against a defendant in a criminal or motor vehicle case.

[<If applicable; see note 2.> The state need only prove that the defendant served some amount
of time in confinement under a sentence having a term that exceeded one year. The crucial
element of the statute is that the imposed term exceeded one year; however, the defendant is not
required to have actually served one year in prison but is only required to have been
imprisoned.®]
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Conclusion

In summary, the state must prove beyond a reasonable doubt that the defendant has been
convicted of <insert crime>, and that (he/she) had previously been convicted of <insert crime>
[and imprisoned under a sentence to a term of imprisonment of more than one year or death in
(this state / any other state / a federal correctional institution)].

You will now return to the deliberation room to consider this question. I am sending in with you
a form on which to record your answer. Your decision must be unanimous. Your foreperson
should check the appropriate answer and sign and date the form. Refer back to and use the
instructions | previously gave you on burden of proof, presumption of innocence, and reasonable
doubt.

! The persistent offender for possession of a controlled substance was added by Public Acts,
Spec. Sess., June 2015, No. 2, 8 19, effective October 15, 2015.

2 The requirement of imprisonment applies only to § 53a-40 (a), (b), (c), and (d).

3 Prior to October 1, 2010, § 53a-40d (a) (2) required that the prior conviction, or release from
imprisonment, be within the 5 years before the subsequent crime. That provision was deleted by
P.A. No. 10-144, § 12.

4 Sections 53a-40 (a) (1) and (2), 53a-40 (b), 53a-40d, and 53a-40f provide that the prior
conviction may be a conviction in another state of “any crime the essential elements of which are
substantially the same as any of the crimes” in Connecticut that qualify the defendant as a
persistent offender. The determination of whether an out-of-state offense is substantially similar
to a Connecticut offense is a question of law for the court to decide. State v. Commins, 276
Conn. 503, 513 (2010).

® State v. Milardo, 224 Conn. 397, 419 (1993).

Commentary

In State v. Ledbetter, 240 Conn. 317, 321 (1997), the Supreme Court “interpret[ed] the
language of § 53a-40 (d) and its legislative purpose to require a sequence of offense, conviction
and punishment for each prior felony before a defendant may be subject to an enhanced penalty
as a persistent offender.” This presumably applies to the other persistent offender statutes.

In State v. Rogers, 128 Conn. App. 765, 776, cert. denied, 301 Conn. 935 (2011), the
Appellate Court held that unclassified felonies qualify as prior convictions under § 53a-40 (f),
which requires that a defendant be “twice convicted of a felony other than a class D felony.”

It is recommended that the factual question of the defendant’s status as a persistent
offender be submitted to the jury by way of an interrogatory after it has rendered its verdict on
Part A of the information. Below is an example of the text of the interrogatory:
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INTERROGATORY

Has the state proven to all of you unanimously beyond a reasonable doubt that the
defendant is a <insert type of persistent offender charged>?

Yes No

Foreperson Date

N.B. Foreperson must sign and date in ink.
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2.12-2 Subsequent Offenders

Revised to June 12, 2009 (modified May 20, 2011)

In the second part of the information, the defendant has been charged as a (second / third /
subsequent) offender of the crime of <insert crime>. A person is guilty of being a (second / third
/ subsequent) offender of the crime of <insert crime> when that person stands convicted of
<insert crime>, and has been, prior to the commission of that offense, convicted of that same
crime on (a prior occasion / two or more separate prior occasions).

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Current conviction
The first element is that the defendant has been convicted of <insert crime> in this case. The
verdict you just rendered, finding the defendant guilty of <insert crime>, satisfies this element.

Element 2 - Prior conviction

The second element is that prior to <insert date the current crime was committed>, the defendant
was convicted of <insert crime and number of convictions if applicable>. To be “convicted” of a
crime means that a finding of guilty has been entered against a defendant in a criminal or motor
vehicle case.

Conclusion
In summary, the state must prove beyond a reasonable doubt that the defendant has been
convicted of <insert crime>, and that (he/she) had previously been convicted of <insert crime>.

You will now return to the deliberation room to consider this question. | am sending in with you
a form on which to record your answer. Your decision must be unanimous. Your foreperson
should check the appropriate answer and sign and date the form. Refer back to and use the
instructions | previously gave you on burden of proof, presumption of innocence, and reasonable
doubt.

Commentary

Many offenses have sentence enhancers based on prior convictions for the same offense.
These are noted in the commentaries to those offenses. When the state seeks an enhanced
penalty due to a prior conviction, the offense must be charged in a two-part information.
Practice Book 8 36-14. See the Introduction to Part B Informations.

It is recommended that the factual question of the defendant’s status as a subsequent
offender be submitted to the jury by way of an interrogatory after it has rendered its verdict on
Part A of the information. Below is an example of the text of the interrogatory:
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INTERROGATORY

Has the state proven to all of you unanimously beyond a reasonable doubt that the
defendant is a (second / third / subsequent) offender?

Yes No

Foreperson

N.B. Foreperson must sign and date in ink.

Date

Note that in Driving Under the Influence, 8 14-227a, and Driving Under the

Influence, Under 21 Years Old, § 14-227g, the statute distinguishes between a second and
a third offense. If the state offers evidence of two prior convictions, the jury is free to find
only one of them proved. This interrogatory should be adapted to allow the jury to find the

defendant either a second or third offender.
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2.12-3 Commission of a Crime while on Release -- §
53a-40b

New, May 20, 2010

In the second part of the information, the defendant has been charged with committing a crime
while on release. A person is guilty of committing a crime while on release when (he/she)
commits a crime after (he/she) has been released from custody following an arrest and there are
criminal charges pending against (him/her).

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Current conviction
The first element is that the defendant has been convicted of a crim in this case. The verdict you
just rendered, finding the defendant guilty of <insert crime>, satisfies this element.

Element 2 - On release

The second element is that at the time the defendant committed the crime of <insert crime>,
(he/she) was on release. This means that (he/she) had been arrested and was released from
custody with criminal charges pending against (him/her). <Insert specific allegations.>

Conclusion
In summary, the state must prove beyond a reasonable doubt that the defendant has been
convicted of a crime, and that (he/she) was on release.

You will now return to the deliberation room to consider this question. | am sending in with you
a form on which to record your answer. Your decision must be unanimous. Your foreperson
should check the appropriate answer and sign and date the form. Refer back to and use the
instructions | previously gave you on burden of proof, presumption of innocence, and reasonable
doubt.

Commentary
It is recommended that the factual question of the defendant’s status at the time of the
commission of the offense be submitted to the jury by way of an interrogatory after it has
rendered its verdict on Part A of the information. Below is an example of the text of the
interrogatory:
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INTERROGATORY

Has the state proven to all of you unanimously beyond a reasonable doubt that the
defendant was on release when (he/she) committed the crime of <insert crime>?

Yes No

Foreperson Date

N.B. Foreperson must sign and date in ink.
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PART 3: VICARIOUS LIABILITY AND
INCHOATE CRIMES

3.1 VICARIOUS LIABILITY
3.2 ATTEMPT
3.3 CONSPIRACY
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3.1 VICARIOUS LIABILITY

3.1 Introduction to Vicarious Liability

3.1-1 Accessories and Accomplices -- 8§ 53a-8 (a)

3.1-2 Renunciation of Criminal Purpose
(Accessory) -- § 53a-10

3.1-3 Vicarious Liability under Pinkerton

3.1-4 Vicarious Liability for Providing a Firearm
-- § 53a-8 (b)
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3.1 Introduction to Vicarious Liability

Revised to May 20, 2011

A person may be held criminally liable for the acts of another person under three
circumstances:

As an accessory. Accessorial liability pursuant to § 53a-8 (a) is equivalent to liability
as a principal and requires proof that the defendant had the specific mental state
required for the commission of the substantive offense and acted in furtherance of
that crime. See Accessories and Accomplices, Instruction 3.1-1.

As an accessory for providing a firearm to the actor. Section 53a-8 (b) defines a
different type of accessorial liability, which does not require that the person have the
same intent, but requires that he or she have knowledge of the other person’s intent to
commit the crime with the firearm. See Vicarious Liability for Providing a Firearm,
Instruction 3.1-4.

As a coconspirator under Pinkerton. Pinkerton liability is predicated on an agreement
to participate in a conspiracy, and requires proof that the substantive offense was a
reasonably foreseeable product of that conspiracy. See Vicarious Liability under
Pinkerton, Instruction 3.1-3.

There will be cases in which the evidence may support liability under any of these
theories. If a case is presented to the jury in the alternative, the court should instruct the jury that
its verdict must be unanimous as to which theory supports liability. State v. Martinez, 278 Conn.
598, 619-20 (2006). See Specific Unanimity, Instruction 2.11-6.
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3.1-1 Accessories and Accomplices -- § 53a-8 (a)

Revised to November 1, 2008 (modified November 6, 2014)

Note: This statute does not define a separate crime, but a separate theory of liability. It
should be included in the instruction defining the substantive offense, following the
elements of that offense. If the state presents alternative theories of vicarious liability, the
jury must be unanimous. See Introduction to Vicarious Liability.

When the defendant is charged only as an accessory, the court, in explaining the elements
of the underlying crime, should refer to the fact that the underlying crime was committed
by the principal offender rather than the defendant.

A person is criminally liable for a criminal act if (he/she) directly commits it or if (he/she) is an
accessory in the criminal act of another. The statute defining accessorial liability reads in
pertinent part as follows:

a person, acting with the mental state required for commission of an offense, who

solicits, requests, commands, importunes or intentionally aids another person to

engage in conduct which constitutes an offense shall be criminally liable for such

conduct and may be prosecuted and punished as if (he/she) were the principal

offender.

This statute does not connect those five acts specified with the word “and” but separates them by
the word “or.” A person is an accessory if (he/she) solicits or requests or commands or
importunes or intentionally aids another person to engage in conduct that constitutes an offense.
“Solicit” means to tempt or to entice someone to do wrong; “importune” means to demand or
urge; “aid” means to assist, help or support. A person acts “intentionally” with respect to a result
when (his/her) conscious objective is to cause such result. “Intentionally aid,” therefore, means
to act in any manner, the conscious objective of which is to assist, help or support. <See Intent:
Specific, Instruction 2.3-1.>

If the defendant did any of these things as specified in the statute, (he/she) is guilty of <insert
substantive crime> as though (he/she) had directly committed it or participated in its
commission. To establish the guilt of a defendant as an accessory for assisting in the criminal act
of another, the state must prove criminality of intent and community of unlawful purpose.! That
is, for the defendant to be guilty as an accessory, it must be established that (he/she) acted with
the mental state necessary to commit <insert substantive crime>, and that in furtherance of that
crime, (he/she) solicited, requested, commanded, importuned or intentionally aided the principal
to commit <insert substantive crime>.

Evidence of mere presence as an inactive companion, or passive acquiescence, or the doing of
innocent acts which, in fact, aid in the commission of a crime, is insufficient to find the
defendant guilty as an accessory under the statute. Nevertheless, it is not necessary to prove that
the defendant was actually present or actively participated in the actual commission of the crime
of <insert substantive crime>.
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Conclusion

[<If charged only as an accessory:> The rule is that a person who solicits, requests, commands,
importunes or intentionally aids in the commission of a crime is guilty of that very crime. Thus,
for you to find the defendant guilty of this charge, you must unanimously find that the state has
proved beyond a reasonable doubt that the defendant assisted another to commit the crime of
<insert substantive crime>. You must also unanimously find beyond a reasonable doubt that the
defendant had the intent to commit the crime charged and did solicit, request, command,
importune or intentionally aid another in the commission of the crime of <insert charged
crime>.]

[<If charged as either an accessory or principal:> For you to find the defendant guilty of this
charge, you must unanimously find that the state has proved all the elements of <insert
substantive crime> beyond a reasonable doubt. If you conclude that the defendant is guilty as a
principal or as an accessory, you do not need to be unanimous regarding whether you believe
(he/she) was a principal or accessory as long as all (six / twelve) jurors agree that at least one
method (i.e., principal or accessory) has been proved beyond a reasonable doubt.]

<If also charged under a theory of Pinkerton liability, see Vicarious Liability under Pinkerton,
Instruction 3.1-3.

1 Do not include language suggestive of theories of criminal enterprise or conspiracy because it
may mislead the jury that it could find the defendant guilty as an accessory without the requisite
intent. State v. Lopez, 280 Conn. 779, 820-23 (2007); State v. Diaz, 237 Conn. 518, 534-41
(1996).

Commentary

“Under the modern accessory statute, there is no such crime as being an accessory. . . .
The accessory statute merely provides alternate means by which a substantive crime may be
committed.” State v. Montanez, 277 Conn. 735, 755-56 (2006); State v. Gamble, 27 Conn. App.
1, 9, cert. denied, 222 Conn. 901 (1992). A person may be charged as an accessory even if the
principal is not charged or is acquitted of the same crime. State v. Santiago, 275 Conn. 192, 204
(2005); State v. Paredes, 35 Conn. App. 360, 369-74, cert. denied, 231 Conn. 925 (1994).

To solicit, request, command, importune or intentionally aid “requires only an asking or
insistence that an act be done.” State v. Harris, 32 Conn. App. 831, 841 (1993), appeal
dismissed, 230 Conn. 347 (1994). Although the accused must be more than a mere inactive
companion, “passive behaviors engaged in with the intent to facilitate the commission of a crime
are sufficient to support a finding of accessory liability.” State v. Conde, 67 Conn. App. 474,
486 (2001), cert. denied, 259 Conn. 927 (2002).

Instructing the jury on accessorial liability is proper when there is evidence that more
than one person shot at the victim, but it cannot be concluded which of the shots was fatal. State
v. Fruean, 63 Conn. App. 466, 472-73, cert. denied, 257 Conn. 908 (2001); State v. Bagley, 35
Conn. App. 138, 142-43, cert. denied, 231 Conn. 913 (1994). In State v. Delgado, 247 Conn.
616, 627 (1999), the Supreme Court approved a supplemental instruction that read: “Where it
cannot be determined who fired the fatal shot, beyond a reasonable doubt, the element of murder
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as to who caused the death has not been proved beyond a reasonable doubt. However, persons
acting with the mental state required for commission of murder, who intentionally aid one
another to engage in . . . such conduct, and cause the death, are accessories to one another, and
would be criminally liable for such conduct as accessories to murder.”

Mental state required

A conviction under § 53a-8 (a) requires proof of a dual intent: the intent to aid the
principal and the intent to commit the offense. State v. Santiago, supra, 275 Conn. 199 n.13;
State v. Garner, 270 Conn. 458, 475 (2004); State v. Foster, 202 Conn. 520, 525-26 (1987).
“Mere presence as an inactive companion, passive acquiescence, or the doing of innocent acts
which may in fact aid the one who commits the crime must be distinguished from the criminal
intent and community of unlawful purpose shared by one who knowingly and wilfully assists the
perpetrator of the offense in the acts which prepare for, facilitate or consummate it.” (Internal
quotation marks omitted.) 1d., 531. “[A]bsent evidence of prearrangement, mutual
understanding, or concerted action, a defendant cannot be held liable as an accessory unless he
encourages the principal by some overt act or oral expression to commit the crime charged. . . .
[T]he accused cannot be convicted of the independent crime of a confederate not committed in
the execution of a common design, even if the defendant is involved in some other criminal
activity.” (Internal quotation marks omitted.) State v Gonzalez, 311 Conn. 408, 418-19 (2014).

The Connecticut Supreme Court has not adopted, or expressly rejected, the portion of the
Model Penal Code that allows an accessory to be convicted of a different offense or degree of
offense than the principal if the accessory had a different mental state. State v. Floyd, 253 Conn.
700, 722-23 (2000).

The doctrine of transferred intent applies to accomplice liability for murder. State v.
Henry, 253 Conn. 354, 363 (2000).

Unanimity

Because the state must prove, under a theory of accessorial liability pursuant to § 53a-8
(@), that the defendant had the same intent to commit the crime as the principal and intentionally
acted in furtherance of the crime, there is no requirement that the jury be unanimous as to
principal or accessory. State v. Correa, 241 Conn. 322, 398 (1997).

Use of a firearm

Under the terms of the statute, the accessory is prosecuted and punished “as if he were
the principal.” Accordingly, once convicted of a felony committed with a firearm, the accessory
may be subject to the enhanced sentence under § 53-202k, even though only the principal
actually used the firearm. State v. Davis, 255 Conn. 782, 787-93 (2001). In addition, crimes that
have the use of a firearm as an aggravating factor do not require that the accessory have the
intent that the principal use a firearm. State v. Gonzalez, 300 Conn. 490, 503-509 (2011).

If also charged with conspiracy

A defendant may be convicted of conspiracy to commit a crime and the commission of
that crime as a principal or accessory. State v. Green, 81 Conn App. 152, 158 (defendant
convicted of sale of narcotics as an accessory and conspiracy to sell narcotics), cert. denied, 268
Conn. 909 (2004); State v. Soto, 59 Conn. App. 500, 503-505 (not inconsistent for defendant to
be convicted of murder as accessory and acquitted of conspiracy), cert. denied, 254 Conn. 950
(2000).
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If charged as a principal only

“[D]ue process considerations preclude a court from instructing a jury that it may convict
a defendant under a theory of accessorial liability in certain circumstances. Inherent in the
constitutional mandate that a defendant be advised of the “nature and cause’ of the accusations
against him is that the defendant be on notice of the nature of the state’s prosecution. The state
cannot present its case on the theory of principal liability and then, without providing notice to
the defendant, seek near the conclusion of the trial to convict the defendant under a theory of
accessorial liability.” State v. Vasquez, 68 Conn. App. 194, 215 (2002); see also State v. Correa,
241 Conn. 322, 340-45 (1997) (state presented sufficient evidence to establish accessorial
liability); State v. Steve, 208 Conn. 38 (1988) (defense prejudiced when the bill of particulars
alleged that the defendant was the principal and the state presented no evidence that could
support accessorial liability); State v. Hines, 89 Conn. App. 440 (evidence presented provided
defendant sufficient notice that state would seek conviction as an accessory), cert. denied, 275
Conn. 904 (2005).

Defense

See Renunciation of Criminal Purpose (Accessory), Instruction 3.1-2.

Since the commission of a crime is an essential condition precedent to the imposition of
accessorial liability for that crime, if the actions of the principal are found to be justified, then no
crime has been committed by either party. Hence, if a justification defense is available to the
principal, the accessory can also assert it. State v. Montanez, 277 Conn. 735, 751-63 (2006).
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3.1-2 Renunciation of Criminal Purpose (Accessory)
-- §53a-10 (a)

Revised to December 1, 2007

Note: This instruction should be narrowly tailored with regard to the evidence presented in
the case. Before giving this instruction, the court should instruct on 8 53a-8 as it applies to

the particular offense. The court should bear in mind its authority to direct the state to be

more specific in the factual basis of the allegation.

There has been some evidence presented with regard to the defense of renunciation of criminal
purpose. The defendant claims that (he/she) terminated (his/her) complicity before (his/her)
actions violated the law. The statute defining this defense reads in pertinent part as follows:
it shall be a defense that the defendant terminated (his/her) complicity prior to the
commission of the offense under circumstances: (1) wholly depriving it of
effectiveness in the commission of the offense, and (2) manifesting a complete and
voluntary renunciation of (his/her) criminal purpose.

Renunciation of criminal purpose is not voluntary if it is motivated, in whole or in part, by
circumstances, not present or apparent at the inception of the actor’s course of conduct, which
increase the probability of detection or apprehension or which make more difficult the
accomplishment of the criminal purpose. Renunciation is not complete if it is motivated by a
decision to postpone the criminal conduct until a more advantageous time or to transfer the
criminal effort to another but similar objective or victim.!

It is necessary that the defendant both repudiate (his/her) prior aid and deprive that aid of
effectiveness. A mere change of heart or flight from the crime scene does not establish the
defense of renunciation.

The defendant has no burden of proof whatsoever with respect to this defense. The state has the
burden of disproving this defense beyond a reasonable doubt. In other words, the defendant is
entitled to an acquittal if the state fails to disprove beyond a reasonable doubt: 1) the defendant
voluntarily and completely renounced (his/her) criminal purpose; or that 2) the defendant,
through (his/her) voluntary and complete renunciation, deprived the aid of its effectiveness in the
commission of the crime.

! General Statutes § 53a-10 (b).

Commentary
A defendant is entitled as a matter of law to an instruction on renunciation of criminal
purpose instruction when there is any evidence to support the claim. State v. Rosado, 178 Conn.
704, 708 (1979); State v. Livingston, 22 Conn. App. 216, 223, cert. denied, 216 Conn. 812
(1990). See State v. Adams, 225 Conn. 270, 281-87 (1993) (instruction not warranted because
defendant had provided the gun used in the crime, and had not attempted to recover it prior to the
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crime); State v. Richardson, 40 Conn. App. 526, 530-32 (instruction warranted when evidence
showed that driver of the getaway car had left the scene), cert. denied, 237 Conn. 905, cert.
denied, 519 U.S. 902, 117 S. Ct. 257, 136 L. Ed. 2d 183 (1996).
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3.1-3 Vicarious Liability under Pinkerton

Revised to December 1, 2007 (modified May 20, 2011)

Note: In the following instruction, two offenses are referred to: the “conspiracy offense”
and the “substantive offense.” As an example, assume that during the course of a robbery
an innocent bystander is shot and killed by one of three coparticipants in the commission of
the robbery. The defendant, who did not commit the murder, is charged with robbery,
conspiracy to commit robbery, and murder under Pinkerton. The “conspiracy offense”
would be robbery, and the “substantive offense” would be murder.

This statute does not define a separate crime, but a separate theory of liability. It should be
included in the instruction defining the substantive offense, following the elements of that
offense. If the state presents alternative theories of vicarious liability, the jury must be
unanimous. See Introduction to Vicarious Liability.

The defendant is charged in count __ with <insert substantive offense>, even though the state is
not alleging that the defendant directly participated in the commission of the <insert substantive
offense>. The defendant is also charged, in count __, with conspiracy to commit <insert
conspiracy offense>. There is a doctrine in our law, commonly referred to as the Pinkerton
doctrine, that provides that once a defendant’s participation in a conspiracy is established beyond
a reasonable doubt, (he/she) may be held criminally liable for all of the criminal acts of the other
coconspirators that are within the scope of and in furtherance of the conspiracy.

For you to find the defendant guilty of <insert substantive offense> under the principle of
vicarious liability, the state must prove the following elements beyond a reasonable doubt:

Element 1 - Conspiracy

The first element is that the defendant conspired to commit [one of] the following crime[s]:
<insert conspiracy offense(s)>. Proof of this element will depend on your deliberations
pertaining to count <insert the number of the count(s) charging the defendant with conspiracy>.
The defendant cannot be found guilty of <insert substantive offense> unless you find (him/her)
also guilty of conspiracy to commit <insert conspiracy offense(s)>.

Element 2 - Crime committed by a coconspirator

The second element is that a member of the conspiracy, in this case <insert named of alleged
coconspirator>, committed <insert substantive offense>. [<Include if appropriate:> <insert
named of alleged coconspirator> is not on trial today, and you do not need to render a verdict as
to (his/her) guilt or innocence. However, the state has presented evidence, which must convince
you beyond a reasonable doubt, that <insert named of alleged coconspirator> and the defendant
were members of the conspiracy and that <insert named of alleged coconspirator> committed
the <insert substantive offense>, the elements of which | have already explained to you.]

Element 3 - Within scope of and in furtherance of conspiracy

The third element is that <insert named of alleged coconspirator>, when (he/she) committed the
<insert substantive offense>, was acting within the scope of and in furtherance of the conspiracy.
The phrase “in furtherance of” imposes the requirement of a relationship between the underlying
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common design of the conspiracy to commit <insert conspiracy offense(s)> and the <insert
substantive offense>. It means that the <insert substantive offense> was committed for the
purpose of carrying out or achieving the object of the conspiracy.

Element 4 — Reasonably foreseeable

The fourth element is that it was reasonably foreseeable that <insert substantive offense> would
be committed. You must find, depending on all the circumstances you find proved by credible
evidence, that the crime of <insert substantive offense> was reasonably foreseeable as a
necessary or natural consequence of the conspiracy.

Conclusion

In summary, you may find the defendant guilty of <insert substantive offense> on the basis of
Pinkerton liability if you unanimously agree that the state has proved beyond a reasonable doubt
that 1) the defendant conspired to commit [one of] the following crime[s]: <insert conspiracy
offense(s)>, 2) a member of that conspiracy committed <insert substantive offense>, 3) the
commission of <insert substantive offense> was within the scope of and in furtherance of the
conspiracy, and 4) the commission of <insert substantive offense> was reasonably foreseeable as
a necessary or natural consequence of the conspiracy.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of <insert substantive offense>, then you shall find the defendant guilty. On the
other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.

[<If also submitted under a theory of accessorial liability:> As | have already instructed you, the
state is also claiming that the defendant is guilty of <insert substantive offense> as an accessory.
Your possible verdicts as regards this count would be not guilty, guilty as an accessory, guilty as
a coconspirator, or guilty as both an accessory and a coconspirator. You must all unanimously
agree which of these verdicts will be returned.']

! See State v. Martinez, 278 Conn. 598, 619-20 (2006).

Commentary

In Pinkerton v. United States, 328 U.S. 640, 66 S. Ct. 1180, 90 L. Ed. 2d 1489 (1946), the
U.S. Supreme Court held that when parties are found to have entered into a conspiracy, each of
them may be convicted of substantive crimes committed by any of them as long as the offenses
were in furtherance of the conspiracy. This principle of vicarious liability was adopted by the
Connecticut Supreme Court in State v. Walton, 227 Conn. 32 (1993). Under Pinkerton, “a
conspirator may be held liable for criminal offenses committed by a coconspirator that are within
the scope of the conspiracy, are in furtherance of it, and are reasonably foreseeable as a
necessary or natural consequence of the conspiracy.” (Internal quotation marks omitted.) State
v. Coltherst, 263 Conn. 478, 491 (2003). There is no requirement that the defendant have the
same intent as the coconspirator who actually committed the crime. Id., 493-98.
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The court should not allow the jury to consider the Pinkerton theory of liability when
“the nexus between the defendant’s role in the conspiracy and the alleged conduct of a
coconspirator is so attenuated or remote, notwithstanding the fact that the latter’s actions were a
natural consequence of the unlawful agreement, that it would be unjust to hold the defendant
responsible for the criminal conduct of his coconspirator.” State v. Diaz, 237 Conn. 518, 530
(1996).

A Pinkerton instruction is improper in a case in which the defendant was charged only
with conspiracy and not with the substantive offense committed in furtherance of the conspiracy.
State v. Liebowitz, 65 Conn. App. 788, 807-11, cert. denied, 259 Conn. 901 (2001).

Pinkerton and attempt
A person may be charged with attempted crimes under Pinkerton. State v. Diaz, supra,
237 Conn. 533.

Pinkerton and felony murder

Felony murder allows a conviction for murder when a death is caused by the defendant or
another during the commission of a number of specified felonies, even though no one intended
the death. Under Pinkerton, a defendant may be convicted of murder only if a coconspirator had
the intent to cause the victim’s death. State v. Diaz, supra, 237 Conn. 531.

Pinkerton and capital felony

A murder conviction pursuant to Pinkerton liability may be the predicate for a capital
felony conviction. State v. Coltherst, supra, 263 Conn. 500-502; see also State v. Peeler, 271
Conn. 338, 364-65 (2004).
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3.1-4 Vicarious Liability for Providing a Firearm --
§ 53a-8 (b)

New, June 13, 2008 (modified May 20, 2011)

Note: This statute does not define a separate crime, but a separate theory of liability. It
should be included in the instruction defining the substantive offense, following the
elements of that offense. If the state presents alternative theories of vicarious liability, the
jury must be unanimous. See Introduction to Vicarious Liability.

When the defendant is charged only as an accessory, the court, in explaining the elements
of the underlying crime, should refer to the fact that the underlying crime was committed
by the principal offender rather than the defendant.

[In the alternative,] (The/the) state charges the defendant with criminal liability for the acts of
another pursuant to the statute that allows a person to be held liable if (he/she) provided another
person with a firearm with which to commit the crime. [“In the alternative” means that you will
not consider this claim if you have already found the defendant guilty of <insert crime> as either
principal or accessory as | have just instructed you. If you have not unanimously found the
defendant guilty of <insert crime> as either principal or accessory, then you are to go on and
consider this alternative theory of liability.]

The statute allowing this kind of liability reads as follows:
a person who sells, delivers or provides any firearm to another person to engage in
conduct which constitutes an offense knowing or under circumstances in which he
should know that such other person intends to use such firearm in such conduct shall
be criminally liable for such conduct and shall be prosecuted and punished as if he
were the principal offender.

[This statute provides an alternative theory of vicarious criminal responsibility not dependent on
a shared criminal intent as required between principal and accessory.] There is no requirement
under this section that the defendant have the specific criminal intent necessary to commit the
crime of <insert crime>. It is only necessary that <insert name of other person> had such intent
at the time of the alleged transfer. As I instructed you earlier, the intent necessary for the crime
of <insert crime> is <describe intent>.

For you to find the defendant guilty of <insert crime charged> under this provision, the state
must prove the following elements beyond a reasonable doubt:

Element 1 - Sold, delivered, or provided a firearm to another person

The first element is that the defendant sold, delivered or provided a firearm to <insert name of
other person>. The terms “sell,” “deliver,” and “provide” have their ordinary meaning.
“Firearm” means any sawed-off shotgun, machine gun, rifle, shotgun, pistol, revolver or other
weapon, whether loaded or unloaded, from which a shot may be discharged.> You must find that
the firearm was operable at the time of the offense.

Connecticut Criminal Jury Instructions



Element 2 - Intent of other person
The second element is that at the time the defendant provided <insert name of other person>
with a firearm, <insert name of other person> had the intent to commit <insert crime>.

Element 3 - Knowledge

The third element is that the defendant knew or should have known that <insert name of other
person> intended to commit the crime of <insert crime>. A person acts “knowingly” with
respect to conduct or to a circumstance described by a statute defining an offense when (he/she)
is aware that (his/her) conduct is of such nature or that such circumstance exists. <See
Knowledge, Instruction 2.3-3.>

Ordinarily, knowledge can be established only through an inference from other proven facts and
circumstances. The inference may be drawn if the circumstances are such that a reasonable
person in the defendant’s situation, viewing the circumstances from the defendant’s point of
view, would have realized that <insert name of other person> intended to use the firearm
provided by the defendant in committing <insert crime>.

Element 4 - Crime was committed

The fourth element is that <insert name of other person> actually committed the crime of <insert
crime>. <Insert name of other person> is not on trial today, and you do not need to render a
verdict as to (his/her) guilt or innocence. However, the state has presented evidence, which must
convince you beyond a reasonable doubt, that <insert name of other person> committed <insert
crime>, the elements of which I have already explained to you.

Conclusion

For you to find the defendant guilty of <insert crime> under this theory of criminal liability, you
must unanimously find that the state has proved beyond a reasonable doubt that the defendant
(sold / delivered / provided) a firearm to <insert name of other person> knowing that <insert
name of other person> would commit the crime of <insert substantive crime> and that <insert
name of other person> did commit the crime using the firearm.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of <insert substantive offense>, then you shall find the defendant guilty. On the
other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.

1 See definitions for machine gun, rifle, shotgun, and pistol or revolver in the glossary.

Commentary
The knowledge requirement of this instruction is very narrowly written to protect the
constitutionality of the statute against a charge of vagueness. It has not yet been subject to
appellate review.
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3.2. ATTEMPT

3.2 Introduction to Attempt

3.2-1 Attempt -- §53a-49 (a) (1)

3.2-2 Attempt -- § 53a-49 (a) (2)

3.2-3 Renunciation of Criminal Purpose (Attempt)
-- 8§ 53a-49 ()
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3.2 Introduction to Attempt

New November 17, 2015

General Statutes 8 53a-49 defines two ways in which an attempt crime may be
committed: the defendant engages in conduct which would constitute the crime if attendant
circumstances were as he or she believes them to be, or the defendant takes a substantial step
towards the commission of the crime. If the state does not indicate which of the subsections of §
53a-49 (a) it is relying on, the court may wish to clarify this before instructing the jury on
attempt.

“Both § 53a-49 (1) and (2) require that the state prove both intent and conduct to sustain
a conviction. . .. There are two essential elements of an attempt under this statute. They are,
first, that the defendant had a specific intent to commit the crimes as charged, and, second, that
he did some overt act adapted and intended to effectuate that intent. . . . [T]he attempt is
complete and punishable, when an act is done with intent to commit the crime, which is adapted
to the perpetration of it, whether the purpose fails by reason of interruption . . . or for other
extrinsic cause.” (Internal quotation marks omitted.) State v. Perez, 147 Conn. App. 53, 89-90
(2013).

“[A] substantial step must be something more than mere preparation, yet may be less than
the last act necessary before the actual commission of the substantive crime, and thus the finder
of fact may give weight to that which has already been done as well as that which remains to be
accomplished before commission of the substantive crime. ... In order for behavior to be
punishable as an attempt, it need not be incompatible with innocence, yet it must be necessary to
the consummation of the crime, and be of such a nature that a reasonable observer, viewing it in
context could conclude beyond a reasonable doubt that it was undertaken in accordance with a
design to violate the statute.” State v. Sorabella, 277 Conn. 155, 180-81 (2006).

In State v. Moreno-Hernandez, 317 Conn. 292 (2015), the Supreme Court acknowledged
that its prior decisions, and those of the Appellate Court, were contradictory as to whether the
attendant circumstances subdivision is limited to impossibility situations. Id., 300. It then
undertook a thorough review of the language of the statute and the commentary of the Model
Penal Code sections upon which it was based and concluded that it is not limited to impossibility
situations. Id., 306. It also concluded that “the distinction between the two subdivisions is the
degree of completeness each requires in the course of an actor’s conduct.” Id., 311. “The
substantial step subdivision criminalizes certain conduct that would fall short of violating the
attendant circumstances subdivision. That is, the substantial step subdivision covers situations in
which an individual has not engaged in conduct that would constitute the crime if attendant
circumstances were as he believed them to be, but, rather, only has taken a substantial step
toward committing the crimes that is strongly corroborative of his criminal intent.” Id., 311.
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3.2-1 Attempt -- §53a-49 (a) (1)

Revised to November 17, 2015)
The defendant is charged [in count __] with attempt to commit <insert substantive offense>.

The statute defining attempt reads in pertinent part as follows:
a person is guilty of an attempt to commit a crime if, acting with the kind of mental
state required for the commission of the crime, (he/she) intentionally engages in
conduct which would constitute the crime if attendant circumstances were as (he/she)
believes them to be.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Intent

The first element is that the defendant had the kind of mental state required for commission of
the crime of <insert substantive offense>. The intent for that crime is the intent to <insert intent
required for substantive offense>.

Element 2 - Conduct

The second element is that the defendant intentionally engaged in conduct that would constitute
the crime of <insert substantive offensive> if attendant circumstances were as (he/she) believed
them to be. “Attendant circumstances” is generally understood to mean the facts surrounding an
event.

Conclusion

If, upon all the evidence, you conclude beyond a reasonable doubt that the defendant had formed
in (his/her) mind the intention to commit <insert substantive crime> as it has been defined for
you, you must next consider whether (he/she) intentionally did anything that would constitute the
crime if the circumstances were as (he/she) believed them to be. In other words, the state must
prove both intent and conduct beyond a reasonable doubt to obtain a conviction.

If you unanimously find that the state has proved beyond a reasonable doubt that the defendant
intended to commit <insert substantive crime> and engaged in conduct that would constitute that
crime if circumstances were as (he/she) believed them to be, then you shall find the defendant
guilty. On the other hand, if you unanimously find that the state has failed to prove beyond a
reasonable doubt either of these elements, you shall then find the defendant not guilty.
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3.2-2 Attempt -- § 53a-49 (a) (2)

Revised to December 1, 2007 (modified November 17, 2015)

The defendant is charged [in count __] with attempt to commit <insert substantive offense>.
The statute defining attempt reads in pertinent part as follows:
a person is guilty of an attempt to commit a crime if, acting with the kind of mental
state required for commission of the crime, (he/she) intentionally does or omits to do
anything which, under the circumstances as (he/she) believes them to be, is an act or
omission constituting a substantial step in a course of conduct planned to culminate in
(his/her) commission of the crime.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Intent

The first element is that the defendant had the kind of mental state required for commission of
the crime of <insert substantive offense>. The intent for that crime is the intent to <insert intent
required for substantive offense>.

Element 2 - Conduct

The second element is that the defendant intentionally did anything that, under the circumstances
as (he/she) believed them to be, was an act constituting a substantial step in a course of conduct
planned to culminate in (his/her) commission of the crime of <insert substantive offense>. To be
a substantial step, the conduct must be strongly corroborative of the defendant’s criminal
purpose.r The act or acts must constitute more than mere preparation. The defendant’s conduct
must be at least the start of a line of conduct that will lead naturally to the commission of a
crime. In other words, it must appear to the defendant that it was at least possible that the crime
could be committed if (he/she) continued on (his/her) course of conduct.

Conclusion

If, upon all the evidence, you conclude beyond a reasonable doubt that the defendant had formed
in (his/her) mind the intention to commit <insert substantive crime> as it has been defined for
you, you must next consider whether (he/she) intentionally did anything that would constitute a
substantial step towards the commission of the crime. In other words, the state must prove both
intent and conduct beyond a reasonable doubt to obtain a conviction.

If you unanimously find that the state has proved beyond a reasonable doubt that the defendant
intended to commit <insert substantive crime> and took a substantial step toward the
commission of that crime, then you shall find the defendant guilty. On the other hand, if you
unanimously find that the state has failed to prove beyond a reasonable doubt either of these
elements, you shall then find the defendant not guilty.

! General Statutes § 53a-49 (b) (providing examples of substantial steps).
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Commentary

The court may, if it so chooses, and if supported by the evidence, provide an example of
what is a “substantial step.” General Statutes § 53a-49 (b) provides the following examples that,
if strongly corroborative of the actor’s criminal purpose, “shall not be held insufficient as a
matter of law: (1) Lying in wait, searching for or following the contemplated victim of the crime;
(2) enticing or seeking to entice the contemplated victim of the crime to go to the place
contemplated for its commission; (3) reconnoitering the place contemplated for the commission
of the crime; (4) unlawful entry of a structure, vehicle or enclosure in which it is contemplated
that the crime will be committed; (5) possession of materials to be employed in the commission
of the crime, which are specially designed for such unlawful use or which can serve no lawful
purpose of the actor under the circumstances; (6) possession, collection or fabrication of
materials to be employed in the commission of the crime, at or near the place contemplated for
its commission, where such possession, collection or fabrication serves no lawful purpose of the
actor under the circumstances; (7) soliciting an innocent agent to engage in conduct constituting
an element of the crime.” As for “following” in subsection (b) (1), the Appellate Court, in State
v. Damato, 105 Conn. App. 335, 343 n.7, cert. denied, 286 Conn. 920 (2008), rejected the
defendant’s argument that “following” as used in this statute must be given the interpretation
applied to “following” in the stalking statutes.
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3.2-3 Renunciation of Criminal Purpose (Attempt) --
§ 53a-49 (c)

Revised to December 1, 2007

There has been some evidence presented with regard to the defense of renunciation of criminal
purpose. The defendant claims that (he/she) abandoned (his/her) effort to commit the crime
before (his/her) actions violated the law. The statute defining this defense reads in pertinent part
as follows:

when the actor’s conduct would otherwise constitute an attempt it shall be a defense

that (he/she) abandoned (his/her) effort to commit the crime or otherwise prevented

its commission, under circumstances manifesting a complete and voluntary

renunciation of (his/her) criminal purpose.

Renunciation is not voluntary if it is motivated, in whole or in part, by circumstances not present
or apparent at the inception of the actor’s course of conduct that increase the probability of
detection or apprehension or that make more difficult the accomplishment of the criminal
purpose. Renunciation is not complete if it is motivated by a decision to postpone the criminal
conduct or to transfer the criminal effort to another but similar objective or victim.?

The defendant has no burden of proof whatsoever with respect to this defense. The state has the
burden of disproving this defense beyond a reasonable doubt. In other words, the defendant is
entitled to an acquittal if the state fails to disprove beyond a reasonable doubt that: 1) the
defendant’s renunciation of (his/her) criminal purpose was complete and voluntary; OR 2) that
the defendant took affirmative steps and acts that served to prevent the commission of the crime
attempted.

1 General Statutes § 53a-50.

Commentary

In State v. Kelly, 23 Conn. App. 160 (1990), cert. denied, 216 Conn. 831, cert. denied,
499 U.S. 981, 111 S. Ct. 1635, 113 L. Ed. 2d 731 (1991), the Appellate Court discussed the trial
court’s use of the phrase “too late to renounce” in its instruction on this defense. “While the
words, ‘too late to renounce,’ suggest that there is temporally a point beyond which one cannot
renounce an attempt to commit a crime, the same words are also susceptible to another
interpretation. These words could also mean that it is too late to renounce effectively an attempt
to commit a crime if such a renouncement is induced by circumstances outside of the control of
the actor that were not present at the inception of the actor’s conduct, which increase the
probability of detection or apprehension. If the words mean the latter, then they are perfectly
consistent with the law.” 1d., 166 n.4.
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3.3. CONSPIRACY

3.3-1 Conspiracy -- § 53a-48 (a)
3.3-2 Renunciation of Criminal Purpose
(Conspiracy) -- § 53a-48 (b)
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3.3-1 Conspiracy -- 8 53a-48 (a)

Revised to March 4, 2015

The defendant is charged [in count __] with conspiracy to commit <insert object of conspiracy>.
I have already defined for you the crime and all the elements of <insert object of conspiracy>.
The statute defining conspiracy reads in pertinent part as follows:

a person is guilty of conspiracy when, with the intent that conduct constituting a

crime be performed, (he/she) agrees with one or more persons to engage in or cause

the performance of such conduct, and any one of them commits an overt act in

pursuance of such conspiracy.

To constitute the crime of conspiracy, the state must prove the following elements beyond a
reasonable doubt: 1) there was an agreement between the defendant and one or more persons to
engage in conduct constituting the crime of <insert object of conspiracy>, which conspiracy the
defendant specifically intended to join; 2) there was an overt act in furtherance of the subject of
the agreement by any one of those persons; and 3) the defendant specifically intended to commit
the crime of <insert object of conspiracy>.*

The size of the defendant’s role does not determine whether (he/she) may be convicted of
conspiracy. Rather, what is important is whether the defendant wilfully participated in the
activities of the conspiracy with knowledge of its illegal ends. Participation in a single act in
furtherance of the conspiracy is enough to sustain a finding of knowing participation.?

Element 1 - Agreement

The first element is that there was an agreement between two or more persons. It is not
necessary for the state to prove that there was a formal or express agreement between them.® It
is sufficient to show that the parties intentionally engaged in a mutual plan to do a criminal act.*
Circumstantial evidence is sufficient to prove that there was an agreement because conspiracies,
by their very nature, are formed in secret and only rarely can be proved by other than
circumstantial evidence.® It is not necessary to establish that the defendant and the defendant’s
alleged coconspirators signed papers, shook hands, or uttered the words “we have an agreement”
but rather a conspiracy can be inferred from the conduct of the accused.®

The mere knowledge, acquiescence or approval of the object of the agreement without
cooperation or agreement to cooperate, however, is not sufficient to make one a party to a
conspiracy to commit the criminal act. Mere presence at the scene of the crime, even when
coupled with knowledge of the crime, is insufficient to establish guilt of the conspiracy to
commit the crime.’

In order to convict a person of conspiracy, the state need not show that such person had direct
communication with all other conspirators. It is not necessary that each conspirator be
acquainted with all others or even know their names. It is sufficient if (he/she) has come to an
understanding with at least one of the others, and has come to such understanding with that
person to further a criminal purpose. Additionally, it is not essential that (he/she) know the
complete plan of the conspiracy in all of its details. It is enough if (he/she) knows that a
conspiracy exists or that (he/she) is creating one and that (he/she) is joining with at least one
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person in an agreement to commit a crime. Therefore, in order to convict the defendant on the
charge contained in the information, the first element that the state must prove beyond a
reasonable doubt is that the defendant specifically intended to enter into an agreement, with at
least one other person to engage in conduct constituting <insert object of conspiracy>.

Element 2 - Overt act

The second element is that at least one of the alleged coconspirators did an overt act to further
the purpose of the conspiracy. It does not matter which one of the alleged coconspirators did the
overt act. It need not be the defendant, and it need not be a criminal act. An overt act is any
step, action, or conduct that is taken to achieve or further the objective of the conspiracy. An
overt act, therefore, is one that is committed or caused to be committed by any member of the
conspiracy in an effort to accomplish some objective or purpose of the conspiracy. Remember, a
single overt act is sufficient to prove this element of the conspiracy. The overt act cannot,
however, be held against the other alleged coconspirators if it was not intended to further the
general purposes of the conspiracy, but was secretly intended to further the actor’s own personal
purpose. The overt act must be a subsequent independent act that follows the formation of the
conspiracy.®

Element 3 - Criminal intent

The third element is that the defendant had the intent to commit <insert object of conspiracy>.
This means that the defendant must specifically intend that every element of the planned offense
be accomplished. As to this count, those elements are <describe the intent of the offense
including elements that carry no specific intent requirement.> The defendant may not be found
guilty unless the state has proved beyond a reasonable doubt that (he/she) specifically intended to
commit <insert object of conspiracy> when (he/she) entered into the agreement.® <See Intent:
Specific, Instruction 2.3-1.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant had an
agreement with one or more other persons to commit <insert object of conspiracy>, 2) at least
one of the coconspirators did an overt act in furtherance of the conspiracy, and 3) the defendant
specifically intended to enter into the agreement and intended the conduct constituting the crime
of <insert the object of the conspiracy>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of conspiracy to commit <insert object of conspiracy>, then you shall find the
defendant guilty. On the other hand, if you unanimously find that the state has failed to prove
beyond a reasonable doubt any of the elements, you shall then find the defendant not guilty.

! State v. Henry, 253 Conn. 354, 366-68 (2000); State v. Hooks, 30 Conn. App. 232, 241-42, cert.
denied, 225 Conn. 915 (1993); State v. Hernandez, 28 Conn. App. 126, 134-35, cert. denied, 223
Conn. 920 (1992); State v. Dematteo, 186 Conn. 696, 707 (1982); State v. Ortiz, 169 Conn. 642,
645 (1975).
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2 State v. Forde, 52 Conn. App. 159, 168, cert. denied, 248 Conn. 918 (1999); State v. Boykin, 27
Conn. App. 558, 565, cert. denied, 223 Conn. 905 (1992).

3 State v. Bond, 49 Conn. App. 183, 195-96, cert. denied, 247 Conn. 915 (1998); State v.
Hernandez, supra, 28 Conn. App. 135; State v. Channer, 28 Conn. App. 161, 168-69, cert.
denied, 223 Conn. 921 (1992).

4 State v. Lewis, 220 Conn. 602, 607 (1991); State v. Johns, 184 Conn. 369, 378 (1981).
® State v. Forde, 52 Conn. App. 159, 168 (1999); State v. Channer, supra, 28 Conn. App. 168.
® State v. Bond, supra, 49 Conn. App. 195-96; State v. Boykin, supra, 27 Conn. App. 564-65.

7 State v, Goodrum, 39 Conn. App. 526, 540 (1995); State v. Lynch, 21 Conn. App. 386, 392,
cert. denied, 216 Conn. 806 (1990).

8 State v. Smart, 37 Conn. App. 360, 376-79, cert. denied, 233 Conn. 914 (1995); State v. Boykin,
supra, 27 Conn. App. 569-72.

% It is not necessary to include in the instruction any reference to the intent of any of the
coconspirators. State v. Sanchez, 84 Conn. App. 583, 592-93 (approving an instruction on intent
similar to the model one), cert. denied, 271 Conn. 929 (2004).

Commentary

“Conspiracy has long been recognized as an offense separate and distinct from the
commission of the substantive offense.” State v. Davis, 68 Conn. App. 794, 801-802, cert.
denied, 260 Conn. 920 (2002). An exception to this general rule is that “[a]n agreement by two
persons to commit a particular crime cannot be prosecuted as a conspiracy when the crime is of
such a nature as to necessarily require the participation of two persons for its commission.”
(Internal quotation marks omitted.) State v. Acklin, 171 Conn. 105, 117 (1976) (discussing
Wharton’s rule).

Completion of the object of the conspiracy is not necessary for the prosecution of the
conspiracy. “The gravamen of the crime of conspiracy is the unlawful combination and an act
done in pursuance thereof, not the accomplishment of the objective of the conspiracy.” State v.
Stevens, 178 Conn. 649, 655-56 (1979) (defendant not guilty of larceny, guilty of conspiracy to
commit larceny).

“A defendant cannot be guilty of conspiracy if the only other member of the alleged
conspiracy lacks any criminal intent.” State v. Cavanaugh, 23 Conn. App. 667, 671 (because
one of the two coconspirators was an undercover agent without the intent to commit a crime, a
conspiracy could not exist), cert. denied, 220 Conn. 930 (1991).

Mental state required

“Conspiracy is a specific intent crime, with the intent divided into two elements: (a) the
intent to agree or conspire and (b) the intent to commit the offense which is the object of the
conspiracy. . .. To sustain a conviction for conspiracy to commit a particular offense, the
prosecution must show not only that the conspirators intended to agree but also that they
intended to commit the elements of the offense.” (Internal quotation marks omitted.) State v.
Beccia, 199 Conn. 1, 3-4 (1986); see also State v. Mourning, 104 Conn. App. 262, 286-88
(curative instruction sufficiently connected the conspiracy instruction to the instruction on the
intent to commit murder), cert. denied, 285 Conn. 903; State v. Moore, 100 Conn. App. 122,
136-38 (2007) (failure to instruct on the intent of the crime that was the object of the conspiracy
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was reversible error); State v. DeJesus, 92 Conn. App. 92, 97 (2005) (in a case concerning two
victims, trial court’s conspiracy instruction improperly failed to connect conspiracy to commit to
murder to the specific victim), appeal dismissed, 282 Conn. 783 (2007). “[T]here is no such
thing as a conspiracy to commit a crime which is defined in terms of recklessly or negligently
causing a result.” 1d., 5 (conspiracy to commit arson in the third degree is not a cognizable
crime). See also State v. Montgomery, 22 Conn. App. 340, 344-45 (conspiracy to commit
manslaughter not cognizable; one cannot intend to commit an unintentional killing), cert. denied,
216 Conn. 813 (1989).

In State v. Pond, 315 Conn. 451 (2015), the Supreme Court clarified its interpretation of
the mens rea language of § 53a-48 (a), contrasting it to that of § 53a-8 (a) (accessory) and § 53a -
49 (a) (attempt), concluding that “the legislature did not intend that the mens rea requirement for
conspiracy would mirror that of the object offense.” Id., 472. This is so because although
evidence of the object of the conspiracy (the crime) often provides some or all of the evidence
for the criminal agreement, the crime of conspiracy is itself a completed crime, not truly
inchoate. Unlike accessorial liability and attempt, no completed crime or completed attempt
need be proven.

If coconspirators not charged or convicted

General Statutes § 53a-48 is a unilateral, rather than a bilateral, conspiracy statute,
meaning that a conspirator may be prosecuted for conspiracy despite the non-prosecution or
acquittal of the alleged sole coconspirator in a separate trial for conspiracy charges arising out of
the same alleged conspiracy. State v. Colon, 257 Conn. 587, 600-601 (2001). However, if tried
in a joint trial, conviction of one coconspirator and acquittal of another is an inconsistent verdict
and cannot stand, unless there is evidence that more than two people may have been involved in
the conspiracy. State v. Abraham, 64 Conn. App. 384, 389-95, cert. denied, 258 Conn. 917
(2001).

Multiple conspiracies

“Whether the object of a single agreement is to commit one or many crimes, it is in either
case that agreement which constitutes the conspiracy which the statute punishes. The one
agreement cannot be taken to be several agreements and hence several conspiracies because it
envisages the violation of several statutes rather than one. . . . The single agreement is the
prohibited conspiracy, and however diverse its objects it violates but a single statute. . .. For
such a violation, only the single penalty prescribed by the statute can be imposed.” State v.
Howard, 221 Conn. 447, 462 (1992). See also State v. Toth, 29 Conn. App. 843, 858, cert.
denied, 225 Conn. 908 (1993) (“Where the evidence establishes only one agreement, there can
be only one conspiracy conviction, even though the conspirators planned, as part of the
agreement, to engage in conduct violative of more than one criminal statute.”); but see State v.
Peeler, 267 Conn. 611, 633 (2004) (finding two separate agreements to commit two different
crimes); State v. Ellison, 79 Conn. App. 591, 597-600 (same), cert. denied, 267 Conn. 901
(2003).

If multiple conspiracies are charged in separate counts, and the defendant is found guilty
of more than one of those counts, the court should merge the conspiracy convictions and impose
a single sentence. State v. Howard, supra, 221 Conn. 463.
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If multiple conspiracies are charged in a single count, the court must instruct the jury that
it must be unanimous as to which of the crimes was the object of the conspiracy. State v. Toth,
supra, 29 Conn. App. 860. “The jury must . . . specifically determine the crime or crimes that
were the object offenses of the conspiracy, so that the trial court may properly base the
defendant’s sentence on the most serious of these object offenses.” Id.

If also charged with the substantive crime

A defendant may be convicted of conspiracy to commit a crime and the commission of
that crime as a principal or accessory. State v. Green, 81 Conn App. 152, 158 (defendant
convicted of sale of narcotics as an accessory and conspiracy to sell narcotics), cert. denied, 268
Conn. 909 (2004); State v. Soto, 59 Conn. App. 500, 503-505 (not inconsistent for defendant to
be convicted of murder as accessory and acquitted of conspiracy), cert. denied, 254 Conn. 950
(2000).

Defense

See Renunciation of Criminal Purpose (Conspiracy), Instruction 3.3-2.

In State v. Montanez, 277 Conn. 735, 751-63 (2006), the Court held that because the
commission of a crime is an essential predicate fact of accessorial liability, if the principal is
acquitted on the grounds of justification, the crime has not legally been committed. Hence, if a
justification defense is available to the principal, the accessory can also assert it. This principal
would likely extend to coconspirators.
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3.3-2 Renunciation of Criminal Purpose
(Conspiracy) -- § 53a-48 (b)

Revised to December 1, 2007

There has been some evidence presented with regard to the defense of renunciation of criminal
purpose. The defendant claims that although (he/she) admittedly participated in the original
conspiratorial agreement, (he/she) nonetheless renounced or withdrew from it, and therefore
should be acquitted. The statute defining this defense reads in pertinent part as follows:

it shall be a defense to a charge of conspiracy that the actor, after conspiring to

commit a crime, thwarted the success of the conspiracy, under circumstances

manifesting a complete and voluntary renunciation of (his/her) criminal purpose.

If the renunciation or withdrawal takes place before an overt act has been committed, the
renouncing conspirator has not actually become a culpable part of a criminal conspiracy. On the
other hand, if one or more overt acts has already occurred, (he/she) has already committed the
crime of conspiracy and cannot be heard to say that (he/she) no longer wished to be considered
part of it. Once (he/she) is shown to have participated in the initial agreement or common
purpose, the defendant is presumed to continue in such capacity until (he/she) clearly and
unequivocally disassociates (himself/herself) from it.

The defendant has no burden of proof whatsoever with respect to this defense. The state has the
burden of disproving this defense beyond a reasonable doubt. In other words, the defendant is
entitled to an acquittal if the state fails to disprove beyond a reasonable doubt: 1) the defendant
voluntarily and completely renounced (his/her) criminal purpose; and 2) in such voluntary and
complete renunciation, (he/she) thwarted the success of the conspiracy; that is, (he/she) actually
prevented the commission of the crime that was the object of the conspiracy.

Commentary

For the defense of renunciation to be available, it is important that the crime
contemplated by the alleged conspiracy was not committed. This is a change from the common-
law doctrine of withdrawal that required only communication of the withdrawal to the
coconspirators. State v. Klein, 97 Conn. 321 (1922).

A conspirator may defend on the ground of renunciation and abandonment when a crime
is committed after the withdrawal if the crime actually committed was not the crime toward
which the conspiracy was directed. People v. Agron, 10 N.Y.2d 130, 218 N.Y.S.2d 625 (1961),
cert. denied, 368 U.S. 922, 82 S. Ct. 245, 7 L. Ed. 2d 136 (1961).

See generally State v. Richardson, 40 Conn. App. 526, 532-33 (discussing “thwarting the
success of the conspiracy”), cert. denied, 237 Conn. 905 (1996), cert. denied, 519 U.S. 902, 117
S. Ct. 257, 136 L. Ed. 2d 183 (1996).
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4.1
4.2
4.3
4.4
4.5

4.6

4.7

PART 4: CRIMES AGAINST
ADMINISTRATION OF
GOVERNMENT

PUBLIC CORRUPTION

FALSE STATEMENT

INTERFERENCE WITH AN OFFICIAL
FAILURE TO APPEAR

INTERFERENCE WITH COURT
PROCEEDINGS

CRIMES INVOLVING CORRECTIONAL
INSTITUTES AND PRISONERS
VIOLATING CONDITIONS OF RELEASE
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4.1 PUBLIC CORRUPTION

4.1-1 Bribery -- § 53a-147

4.1-2 Bribe Receiving -- § 53a-148

4.1-3 Bribery of a Labor Official -- § 53a-158

4.1-4 Bribe Receiving by a Labor Official -- 8
53a-159

4.1-5 Commercial Bribery -- § 53a-160

4.1-6 Receiving a Commercial Bribe -- § 53a-161

4.1-7 Bid Rigging -- § 53a-161a

4.1-8 Disclosure of Bid or Proposal -- § 53a-161b

4.1-9 Receiving Kickbacks -- § 53a-161c (a) (1)

4.1-10 Receiving Kickbacks -- § 53a-161c (a) (2)

4.1-11 Receiving Kickbacks -- § 53a-161c (a) (3)

4.1-12 Paying a Kickback -- § 53a-161d (a) (1)

4.1-13 Paying a Kickback -- § 53a-161d (a) (2)

4.1-14 Vendor Fraud -- § 53a-290, § 53a-291, §
53a-292, § 53a-293, § 53a-294, § 53a-295,
and § 53a-296
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4.1-1 Bribery -- § 53a-147

Revised to December 1, 2007 (modified August 1, 2008)

The defendant is charged [in count __] with bribery. The statute defining this offense reads in
pertinent part as follows:
a person is guilty of bribery if (he/she) (promises / offers / confers / agrees to confer)
upon a (public servant / a person selected to be a public servant), any benefit as
consideration for the recipient’s (decision / opinion / recommendation / vote) as a
(public servant / a person selected to be a public servant).

The essence of the crime of bribery is the voluntary giving of something of monetary value to a
(public servant / a person selected to be a public servant) to influence the performance of official
duty.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Benefit

The first element is that the defendant (promised / offered / conferred / agreed to confer) a
benefit. “Benefit” means a monetary advantage, or anything regarded by the beneficiary as a
monetary advantage, including benefit to any person or entity in whose welfare the beneficiary is
interested.

Element 2 - To public servant
The second element is that at the time that the benefit was (promised / offered / conferred /
agreed to be conferred), the person who was to receive that benefit was a (public servant /
selected to be a public servant). <Insert the applicable definitions:>
e A “public servant” is an officer or employee of government or a quasi-public agency,
elected or appointed, and any person participating as adviser, consultant or otherwise,
paid or unpaid, in performing a governmental function.
e A “person selected to be a public servant” means any person who has been nominated or
appointed to be a public servant.

Element 3 - For consideration

The third element is that the benefit was consideration for the recipient’s (decision / opinion /
recommendation / vote) as a (public servant / person selected to be a public servant). In this case
the state alleges that the benefit was <identify the benefit>.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant (promised /
offered / conferred / agreed to confer) a benefit, 2) to a public servant, and 3) in consideration for
the recipient’s (decision / opinion / recommendation / vote) as a (public servant / person selected
to be a public servant).

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of bribery, then you shall find the defendant guilty. On the other hand, if you
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unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

Commentary
Section 53a-147 does not require proof of a specific intent to influence official behavior.
State v. Carr, 172 Conn. 458, 466 (1977).
It is no defense that the public servant sought to be influenced could not have acted in the
manner desired because the result sought was outside the scope of the public servant’s authority.
Nor is it necessary to show that the alleged bribe had the desired result. Id., 468.

Lesser included offenses

Offering a gift to a police officer, General Statutes 8 29-9, is not a lesser included offense
of § 53a-147, because it requires proof of specific intent, which the offense of bribery does not.
State v. Carr, supra, 172 Conn. 467.
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4.1-2 Bribe Receiving -- § 53a-148

Revised to December 1, 2007 (modified August 1, 2008)

The defendant is charged [in count __] with bribe receiving. The statute defining this offense
reads in pertinent part as follows:
a (public servant / a person selected to be a public servant) is guilty of bribe receiving
if (he/she) (solicits / accepts / agrees to accept) from another person any benefit (for /
because of / as consideration for) (his/her) (decision / opinion / recommendation /
vote).

This section prohibits the receipt of a benefit by a public servant, given to (him/her) or so
solicited by (him/her) for the purpose of influencing (his/her) conduct. The essence of the crime
of bribe receiving is that a (public servant / person selected to be a public servant) (solicits /
accepts / agrees to accept) a benefit from another person. The bribe must relate to the exercise of
the public servant’s official powers or to the function of the (public servant / person selected to
be a public servant), as opposed to (his/her) individual capacity.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Public servant
The first element is that on the date of the offense the defendant was a (public servant / a person
selected to be a public servant). <Insert the applicable definitions:>
e A “public servant” is an officer or employee of government or a quasi-public agency,
elected or appointed, and any person participating as adviser, consultant or otherwise,
either paid or unpaid, in performing a governmental function.
e A “person selected to be a public servant” means any person who has been nominated or
appointed to be a public servant.

Element 2 - Benefit sought

The second element is that the defendant (solicited / accepted / agreed to accept) a benefit from
<insert name of the person>. “Benefit” means a monetary advantage, or anything regarded by
the beneficiary as a monetary advantage, including benefit to any person or entity in whose
welfare the beneficiary is interested.

Element 3 - For consideration

The third element is that the defendant (solicited / accepted / agreed to accept) from <insert name
of the person> the benefit, as consideration for (his/her) (decision / opinion / recommendation /
vote). In this case, the state alleges that the benefit was <insert the benefit alleged>.

“Decision” signifies any exercise of discretion by the public servant.
Conclusion
In summary, the state must prove beyond a reasonable doubt that 1) the defendant was a (public

servant / a person selected to be a public servant) on the date of the offense, 2) the defendant
(solicited / accepted / agreed to accept) a benefit from <insert name of person>, and 3) the
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defendant did so as consideration for (his/her) (decision / opinion / recommendation / vote).

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of bribe receiving, then you shall find the defendant guilty. On the other hand, if
you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

! See State v. Rado, 14 Conn. App. 322, 329-30, cert. denied, 208 Conn. 813, cert. denied, 488
U.S. 927, 109 S. Ct. 311, 102 L. Ed. 2d 330 (1988).

Commentary
“[T]he date the defendant receive[s] the money is not a material element. . . . Indeed, the
defendant might be convicted under the statute without ever having received the money. It is
sufficient for the state to prove that the defendant “solicits’ or *agrees to accept’ any benefit in
consideration for his decision.” (Citations omitted.) State v. Bergin, 214 Conn. 657, 668 (1990).
It is immaterial and no defense that the public servant had no authority to take the action
solicited by the bribe. State v. Carr, 172 Conn. 458, 468 (1977).
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4.1-3 Bribery of a Labor Official -- § 53a-158

Revised to December 1, 2007

The defendant is charged [in count __] with bribery of a labor official. The statute defining this
offense reads in pertinent part as follows:
a person is guilty of bribery of a labor official if (he/she) (offers / confers upon /
agrees to confer upon) a labor official any benefit with intent to influence (him/her) in
respect to any of (his/her) acts, decisions or duties as such labor official.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Benefit to a labor official

The first element is that the defendant (offered / conferred upon / agreed to confer upon) a
benefit upon a labor official. “Benefit” means monetary advantage, or anything regarded by the
beneficiary as a monetary advantage, including benefit to any person or entity in whose welfare
the beneficiary is interested. A “labor official” means any duly appointed or elected
representative of a labor organization or any duly appointed or elected trustee or representative
of an employee welfare trust fund.

Element 2 - Intent to influence

The second element is that in (offering / conferring upon / agreeing to confer upon) a benefit, the
defendant specifically intended to influence the labor official in respect to any of (his/her) acts,
decisions or duties as a labor official.

You must find that the state has proved beyond a reasonable doubt that the defendant acted with
the specific intent to influence the labor official in respect to any of (his/her) acts, decisions or
duties as such labor official. A person acts “intentionally” with respect to a result when (his/her)
conscious objective is to cause such result. <See Intent: Specific, Instruction 2.3-1.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant (offered /
conferred upon / agreed to confer upon) a benefit upon a labor official, and 2) the defendant did
so with the intent to influence the labor official in respect to any of (his/her) acts, decisions or
duties as a labor official.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of bribery of a labor official, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.
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4.1-4 Bribe Receiving by a Labor Official -- § 53a-
159

Revised to December 1, 2007

The defendant is charged [in count __] with bribe receiving by a labor official. The statute
defining this offense reads in pertinent part as follows:
a labor official is guilty of bribe receiving by a labor official if (he/she) (solicits /
accepts / agrees to accept) any benefit from another person upon an agreement or
understanding that such benefit will influence (him/her) in respect to any of (his/her)
acts, decisions or duties as such labor official.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Labor official

The first element is that the defendant was a labor official within the meaning of that term, on the
dates alleged. “Labor official” means any duly appointed or elected representative of a labor
organization or any duly appointed or elected trustee or representative of an employee welfare
trust fund.

Element 2 - Benefit sought

The second element is that the defendant (solicited / accepted / agreed to accept) a benefit of
<insert benefit> from <insert alleged provider of bribe>. “Benefit” means monetary advantage
or anything regarded by the beneficiary as monetary advantage, including a benefit to any person
or entity in whose welfare the beneficiary is interested.

Element 3 - Intent to influence

The third element is that the defendant (solicited / accepted / agreed to accept) that benefit upon
the understanding that such benefit would influence (him/her) in respect to any of (his/her) acts,
decisions or duties as a labor official.

You must find that the state has proved beyond a reasonable doubt that the defendant (solicited /
accepted / agreed to accept) the benefit with the specific intent that the receipt of the benefit
would influence (his/her) acts, decisions or duties. A person acts “intentionally” with respect to
a result when (his/her) conscious objective is to cause such result. <See Intent: Specific,
Instruction 2.3-1.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was a labor
official on the dates alleged, 2) the defendant (solicited / accepted / agreed to accept) a benefit of
<insert benefit> from <insert alleged provider of bribe>, and 3) the defendant (solicited /
accepted / agreed to accept) that benefit upon the understanding that such benefit would
influence (him/her) in respect to any of (his/her) acts, decisions or duties as a labor official. If
you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of bribe receiving by a labor official, then you shall find the defendant guilty. On
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the other hand, if you unanimously find that the state has failed to prove beyond a reasonable
doubt any of the elements, you shall then find the defendant not guilty.
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4.1-5 Commercial Bribery -- § 53a-160

Revised to December 1, 2007

The defendant is charged [in count __] with commercial bribery. The statute defining this
offense reads in pertinent part as follows:
a person is guilty of commercial bribery when (he/she) (confers / agrees to confer)
any benefit upon any (employee / agent / fiduciary) without the consent of the latter’s
(employer / principal), with intent to influence (his/her) conduct in relation to
(his/her) (employer’s / principal’s) affairs.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Benefit offered

The first element is that the defendant conferred or agreed to confer a benefit upon an (employee
/ agent / fiduciary). “Benefit” means monetary advantage, or anything regarded by the
beneficiary as a monetary advantage, including a benefit to any person or entity in whose welfare
the beneficiary is interested. It makes no difference that the beneficiary does not accept or
receive the benefit. The crime is committed if the defendant merely makes the offer to confer
such a benefit, or even if (he/she) merely agrees to confer such benefit.

The state must also prove that <insert name of target of bribe> was an (employee / agent /
fiduciary) of a[n] (employer / principal). The law prohibits the corruption or subordination of
(employees / agents / fiduciaries) in the performance of their duties for their (employers /
principals). The first duty of such a person is to be faithful and loyal to the interests of (his/her)
(employer / principal). If you find, therefore, that <insert name of target of bribe> was acting in
(his/her) own right and that (he/she) owed no duty to another as a[n] (employee / agent /
fiduciary), you may not find the defendant liable under this statute.

<Insert the applicable definitions:>

e An “employee” means any person who has entered into or works under any contract of
service or apprenticeship with an employer.> An “employer” means any person,
corporation, limited liability company, firm, partnership, voluntary association, joint
stock association, the state and any public corporation within the state using the services
of one or more employees for pay.2

e An “agent” is a person authorized by another to act for that other person with respect to a
particular matter.® A “principal” is one who has permitted or directed another to act for
the principal’s benefit subject to the principal’s direction and control.

e A “fiduciary” includes any agent, trustee, partner, corporate officer, executor,
administrator, trustee, conservator, guardian or any other representative owing a financial
duty to another.®

Element 2 - Lack of consent

The second element is that at the time (he/she) offered or agreed to offer the benefit, the
defendant did not have the consent of the (employee’s / agent’s / fiduciary’s) (employer /
principal).
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Thus, if you find that the state has failed to prove that the (employer / principal) did not consent
to the defendant’s offer or agreement to confer a benefit on (his/her) (employee / agent /
fiduciary), you may not find the defendant liable under this statute. Consent may be express or it
may be implied from the circumstances that you find existed. Consent must, however, have been
actual and not simply an acquiescence brought about by fear or threat or a lack of knowledge of
the intent of the defendant’s (employee’s / agent’s / fiduciary’s) actions. The act of consent must
have been truly knowing and voluntary on the part of the (employer / principal).

Element 3 - Intent to influence

The third element is that the defendant’s actions were made with the specific intent to influence
the (employee’s / agent’s / fiduciary’s) conduct in relation to the (employer’s / principal’s)
affairs. A person acts “intentionally” with respect to a result when (his/her) conscious objective
is to cause such result. <See Intent: Specific, Instruction 2.3-1.>

That is, the state must prove that the defendant knew that <insert name of target of bribe> was
(in the employ / an agent/ a fiduciary) of another person and was not a principal acting in
(his/her) own behalf and that the benefit was conferred or agreed to be conferred with the intent
to affect some decision of <insert name of target of bribe> involving some exercise of (his/her)
discretion with respect to (his/her) (employer’s / principal’s) affairs.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant conferred or
agreed to confer a benefit upon an (employee / agent / fiduciary), 2) at the time (he/she) offered
or agreed to offer the benefit, the defendant did not have the consent of the (employee’s / agent’s
/ fiduciary’s) (employer / principal), and 3) the defendant’s actions were made with the specific
intent to influence the (employee’s / agent’s / fiduciary’s) conduct in relation to the (employer’s /
principal’s) affairs.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of commercial bribery, then you shall find the defendant guilty. On the other hand,
if you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

! General Statutes § 31-275 (9) (A) (i).

2 General Statutes § 31-275 (10).

3 Black’s Law Dictionary (8th Ed. 2004).

4 Black’s Law Dictionary (8th Ed. 2004).

® General Statutes §§ 45a-199 and 42a-3-307 (a) (1).
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4.1-6 Receiving a Commercial Bribe -- § 53a-161

Revised to December 1, 2007

The defendant is charged [in count __] with receiving a commercial bribe. The statute
defining this offense reads in pertinent part as follows:
a[n] (employee / agent / fiduciary) is guilty of receiving a commercial bribe when,
without consent of (his/her) (employer / principal) (he/she) (solicits / accepts / agrees
to accept) any benefit from another person upon an agreement or understanding that
such benefit will influence (his/her) conduct in relation to (his/her) (employer’s /
principal’s) affairs.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Employee/Agent/Fiduciary
The first element is that the defendant was (an employee / an agent / a fiduciary) of (an employer
/ a principal).

<Insert the applicable definitions:>

e An “employee” means any person who has entered into or works under any oral or
written contract of service or apprenticeship with an employer.! An “employer” means
any person, corporation, limited liability company, firm, partnership, voluntary
association, joint stock association, the state and any public corporation within the state
using the services of one or more employees for pay.?

e An “agent” is a person authorized by another to act for that person with respect to a
particular matter.® A “principal” is one who has permitted or directed another to act for
the principal’s benefit subject to the principal’s direction and control.*

e A “fiduciary” includes any agent, trustee, partner, corporate officer, executor,
administrator, trustee, conservator, guardian or any other representative owing a financial
duty to another.®

Element 2 - Sought benefit without consent
The second element is that without consent of (his/her) (employer / principal), the defendant
(solicited / accepted / agreed to accept) any benefit from another person.

For purposes of this statute, “person” means a human being and, where appropriate, a public or
private corporation, a limited liability company, an unincorporated association, a partnership, or
a government or a governmental instrumentality.

“Benefit” means monetary advantage, or anything regarded by the beneficiary as a monetary
advantage, including a benefit to any person or entity in whose welfare the defendant is
interested. It makes no difference that the defendant does not actually receive the benefit. The
crime is committed if the defendant merely agrees to accept such benefit on behalf of
(himself/herself) or another.
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The defendant must have acted without the consent of (his/her) (employer / principal). Consent
by the (employer / principal) may be express or it may be implied from the circumstances that
you find existed. Consent must, however, have been actual and not simply an acquiescence
brought about by fear or threat or a lack of knowledge of the intent of the defendant’s actions.
That is, the act of consent must have been truly knowing and voluntary on the part of the
(employer / principal).

Element 3 - Intent to influence

The third element is that the defendant (solicited / accepted / agreed to accept) a benefit upon an
agreement or understanding that such benefit would influence the defendant’s conduct in relation
to the defendant’s (employer’s / principal’s) affairs. A person acts “intentionally” with respect to
a result when (his/her) conscious objective is to cause such result. <See Intent: Specific,
Instruction 2.3-1.>

Element 4 - Agreement to influence

The final element is that the other person agreed or understood that the benefit would influence
the defendant’s conduct in relation to the defendant’s (employer’s / principal’s) affairs. It is not
necessary that the state prove that there was a formal or express agreement between the
defendant and the other person. It is sufficient to show that the parties knowingly engaged in a
mutual plan to influence the defendant’s conduct in relation to the defendant’s (employer’s /
principal’s) affairs. In addition, circumstantial evidence is sufficient to prove that there was such
an agreement because agreements or understandings of this nature are often formed in secret and
only rarely can be proven other than by circumstantial evidence.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was (an
employee / an agent / a fiduciary) of (an employer / a principal), 2) the defendant, without
consent of (his/her) (employer / principal), (solicited / accepted / agreed to accept) any benefit
from another person, 3) the defendant intended that such benefit would influence the defendant’s
conduct in relation to the defendant’s (employer’s / principal’s) affairs, and 4) the other person
agreed or understood that the benefit would influence the defendant’s conduct in relation to the
defendant’s (employer’s / principal’s) affairs.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of commercial bribery, then you shall find the defendant guilty. On the other hand,
if you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

! General Statutes § 31-275 (9) (A) (i).

2 General Statutes § 31-275 (10).

3 Black’s Law Dictionary (8th Ed. 2004).

4 Black’s Law Dictionary (8th Ed. 2004).

® General Statutes §§ 45a-199 and 42a-3-307 (a) (1).
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4.1-7 Bid Rigging -- § 53a-161a

Revised to December 1, 2007

The defendant is charged [in count __] with bid rigging. The statute defining this offense reads
in pertinent part as follows:
no (person / firm / corporation / association / partnership) who bids, or intends to bid,
for any contract to be awarded by any (commission, agency, or department / political
subdivision) of the state shall induce or attempt to induce any other (person / firm /
corporation / association / partnership) (to submit / not to submit) a bid or proposal
for the purpose of restricting competition.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Made or intended to make a bid

The first element is that the defendant was a[n] (person / firm / corporation / association /
partnership) who made a bid or intended to make a bid, for a contract to be awarded by any
(commission, agency, or department / political subdivision) of the state.

For purposes of this statute, “person” means a human being and, where appropriate, a public or
private corporation, a limited liability company, an unincorporated association, a partnership, or
a government or a governmental instrumentality. Under our law, a person is criminally liable
when (he/she) performs or causes to be performed in the name of or in behalf of a corporation or
a limited liability company, conduct constituting an offense.!

The state must also prove that the defendant submitted a bid or intended to submit a bid for a
public contract. A “bid” or “proposal” means the submission of prices by persons, firms or
corporations competing for a contract to provide supplies, materials, equipment or contractual
services.? The intent to submit a bid does not require the actual submission of the bid. A person
acts “intentionally” with respect to a result when (his/her) conscious objective is to cause such
result. <See Intent: Specific, Instruction 2.3-1.>

<Insert the applicable definitions:>
e A “commission, agency or department of the state” includes any commission, agency,
department, officer, board, council, institution or other agency of the state government.?
e A “political subdivision of the state” means any city, town, borough, municipal
corporation, school district, regional district or other district or other political subdivision
of this state.*

Element 2 - Induced another

The second element is that the defendant induced or attempted to induce another (person / firm /
corporation / association / partnership) (to submit / not to submit) a bid or proposal for the
contract. “Induce” means to move to action by persuasion or by influence. Additionally, the
state must prove that the defendant submitted (his/her) bid or had the intent to submit a bid
before (he/she) induced or attempted to induce the other person or firm.
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Element 3 - Intent to restrict competition

The third element is that the defendant specifically intended to restrict competition for the said
contract. “To restrict” means to limit.> “Competition” means the effort or action of two or more
commercial interests to obtain the same business from third parties.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was a[n]
(person / firm / corporation / association / partnership) who bid or intended to bid, for a contract
to be awarded by any (commission, agency, or department / political subdivision) of the state, 2)
the defendant induced or attempted to induce another (person / firm / corporation / association /
partnership) (to submit / not to submit) a bid or proposal for said contract, and 3) the defendant
specifically intended to restrict competition for the said contract.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of bid rigging, then you shall find the defendant guilty. On the other hand, if you
unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

! General Statutes § 53a-11.

2 General Statutes § 4a-50 (4).

% General Statutes § 4a-50 (1).

4 General Statutes § 1-200 (1) (A).

® Black’s Law Dictionary (8th Ed. 2004).
®1d.
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4.1-8 Disclosure of Bid or Proposal -- § 53a-161b

Revised to December 1, 2007

The defendant is charged [in count __] with disclosure of a bid or proposal. The statute
defining this offense reads in pertinent part as follows:
unless otherwise required by law, the prices quoted in a (bid / proposal) for any
contract to be awarded by any (commission, agency or department / political
subdivision) of the state shall not be disclosed by the (bidder / offeror) prior to the
(opening of a bid / the award of a proposal), directly or indirectly to any (other bidder
/ other offeror / competitor).

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Bidder/Offeror
The first element is that the defendant was a[n] (bidder / offeror) for a contract to be awarded by
any (commission, agency or department of the state / political subdivision) of the state. <Insert
the applicable definitions:>
e “Bidder” means a person, firm or corporation submitting a competitive bid in response to
a solicitation.!
e “Offeror” means a person, firm or corporation submitting a proposal in response to a
request for proposals.?
e A “commission, agency or department of the state” includes any commission, agency,
department, officer, board, council, institution or other agency of the state government.®
e A “political subdivision of the state” means any city, town, borough, municipal
corporation, school district, regional district or other district or other political subdivision
of this state.*

A (“bid” / “proposal”) means the submission of prices by persons, firms or corporations
competing for a contract to provide buildings, facilities, supplies, materials, equipment,
contractual services or any other facilities, goods or services.®

Element 2 - Disclosed prices
The second element is that the defendant, either directly or indirectly, disclosed the prices quoted
in (his/her) (bid / proposal) to another (bidder / offeror / competitor) for the contract.

Element 3 - Prior to award
The third element is that the disclosure was made prior to the (opening of the bid / the award of
the proposal) by the commission, agency or department. <Insert the applicable definitions:>
e “Opening” means the public opening of a bid at the time stated in the notice soliciting
such bid.®
e “Awarding” means the decision by the (commission, agency or department of the state /
political subdivision) to offer a contract to a[n] (bidder / offeror).
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Element 4 - Intent to disclose

The fourth element is that the defendant intended to make the disclosure to another (bidder /
offeror / competitor). The state need only prove that the defendant intentionally and not
inadvertently or accidentally engaged in (his/her) actions, i.e., to make the disclosure. It does not
matter what the result of the disclosure was. A person acts “intentionally” with respect to a
result when (his/her) conscious objective is to cause such result. <See Intent: Specific,
Instruction 2.3-1.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was a[n]
(bidder / offeror) for a contract to be awarded by any (commission, agency or department of the
state / political subdivision) of the state, 2) the defendant, either directly or indirectly, disclosed
the prices quoted in (his/her) (bid / proposal) to another (bidder / offeror / competitor) for the
contract, 3) the disclosure was made prior to the (opening of the bid / the award of the proposal)
by the (commission / agency / department), and 4) the defendant intended to make the disclosure
to another (bidder / offeror / competitor).

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of disclosure of a bid, then you shall find the defendant guilty. On the other hand, if
you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

! General Statutes § 4a-50 (6).
2 General Statutes § 4a-50 (7).
% General Statutes § 4a-50 (1).
4 General Statutes § 1-200 (1) (A).
® General Statutes § 4a-50 (4).
® General Statutes § 2-71p (b) (2).

Commentary
This statute “was intended to penalize collusion among contractors seeking state or
municipal contracts and not the corrupt public official.” State v. Rado, 14 Conn. App. 322, 330,
cert. denied, 208 Conn. 813, cert. denied, 488 U.S. 927, 109 S. Ct. 311, 102 L. Ed. 2d 330
(1988).
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4.1-9 Receiving Kickbacks -- § 53a-161c (a) (1)

Revised to April 23, 2010

The defendant is charged [in count __] with receiving kickbacks. The statute defining this
offense reads in pertinent part as follows:
a person is guilty of receiving kickbacks when (he/she) by (force / intimidation /
threat of procuring dismissal from employment) induces any person who (is
employed in the construction, completion or repair of any public building, public
work, or building or work financed in whole or in part by loans or grants from the
state / who has a contract with the state), to give up any part of the compensation to
which (he/she) is entitled.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Intent to induce

The first element is that the defendant induced another person to give up any compensation to
which such person was entitled. For purposes of this statute, “person” means a human being
and, where appropriate, a public or private corporation, a limited liability company, an
unincorporated association, a partnership, or a government or a governmental instrumentality.
“Induce” means to move to action by persuasion or influence.

The state must also prove beyond a reasonable doubt that by (his/her) actions the defendant
specifically intended to induce the other person to give up any compensation to which the other
person was entitled. A person acts “intentionally” with respect to a result when (his/her)
conscious objective is to cause such result. <See Intent: Specific, Instruction 2.3-1.>

Element 2 - Third party
The second element is that the person induced by the defendant <insert one of the following:>
e was employed in the construction, completion or repair of any public building, public
work, or building or work financed in whole or in part by loans or grants from the state.
e had a contract with the state.

Element 3 - Force/Intimidation/Threat

The third element is that the defendant used (force / intimidation / threat of procuring dismissal)

to induce the other person. <Insert the applicable definitions:>

e “Use of force” means use of a dangerous instrument or use of actual physical force or

violence or superior physical strength against another person. “Dangerous instrument”
means any instrument, article or substance which, under the circumstances in which it is
used or attempted or threatened to be used, is capable of causing death or serious physical
injury. “Serious physical injury” means physical injury which creates a substantial risk
of death, or which causes serious disfigurement, serious impairment of health or serious
loss or impairment of the function of any bodily organ. It is important to note that the
article need not be inherently dangerous; all that is required is that the article was capable
of causing death or serious physical injury under the circumstances in which it was used.
Any article or substance, without limitation and even though harmless under normal use,
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may be found by you to be a dangerous instrument if, under the circumstances of its use
or threatened or attempted use, it is capable of producing serious physical injury or death.
The state need not prove that in fact death or serious physical injury resulted, only that
the instrument had that potential under the circumstances.

e “Intimidation” means unlawful coercion, unlawful threats, or extortion.t

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant induced
<insert name of person> to give up any compensation to which (he/she) was entitled, 2) <insert
name of person> (was employed in <insert nature of employment>/ had a contract with the
state), and 3) the defendant used (force / intimidation / threat of procuring dismissal) to induce
<insert name of person>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of receiving kickbacks, then you shall find the defendant guilty. On the other hand,
if you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

! Black’s Law Dictionary (8th Ed. 2004).
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4.1-10 Receiving Kickbacks -- § 53a-161c (a) (2)

Revised to December 1, 2007

The defendant is charged [in count __] with receiving kickbacks. The statute defining this

offense reads in pertinent part as follows:
a person is guilty of receiving kickbacks when (he/she) knowingly (solicits / accepts /
agrees to accept) any benefit, in cash or in kind, from another person upon an
agreement or understanding that such benefit will influence such person’s conduct in
relation to referring an individual or arranging for the referral of an individual for the
furnishing of any goods, facilities or services to such other person under contract to
provide goods, facilities or services to a local, state or federal agency.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Benefit

The first element is that the defendant knowingly solicited, accepted or agreed to accept any
benefit,* in cash or in kind, from another person. A person acts “knowingly” with respect to
conduct when (he/she) is aware that (his/her) conduct is of such nature. <See Knowledge,
Instruction 2.3-3.>

For purposes of this statute, “person” means a human being and, where appropriate, a public or
private corporation, a limited liability company, an unincorporated association, a partnership, or
a government or a governmental instrumentality.

“Benefit” means monetary advantage, or anything regarded by the beneficiary as a monetary
advantage, including a benefit to any person or entity in whose welfare the defendant is
interested. It makes no difference that the defendant does not actually receive the benefit. The
crime is committed if the defendant merely agrees to accept such benefit on behalf of
(himself/herself) or another.

Element 2 - Contract

The second element is that the other person had a contract to provide goods, facilities or services
to a local, state or federal agency. Goods, facilities or services include buildings, facilities,
supplies, materials, equipment, contractual services or any other goods, facilities or services. A
local, state or federal agency includes any commission, agency, department, officer, board,
council, institution or other agency of a local, state or federal government.

Element 3 - Intent

The third element is that the defendant (solicited / accepted / agreed to accept) this benefit upon
an agreement or understanding that such benefit would influence the defendant’s conduct in
relation to referring an individual or arranging for the referral of an individual for the furnishing
of any goods, facilities or services to such other person. “Refer” means to send, direct or
recommend and “referral” means the act of sending, directing or recommending.?
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It is not necessary that the state prove that there was a formal or express agreement between the
defendant and the other person. It is sufficient to show that the parties knowingly and
intentionally engaged in a mutual plan to influence the defendant’s conduct in relation to
referring an individual or arranging for the referral of an individual for the furnishing of any
goods, facilities or services to such other person. In addition, circumstantial evidence is
sufficient to prove that there was an agreement because agreements or understandings of this
nature are often formed in secret and only rarely can be proven other than by circumstantial
evidence.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant knowingly
solicited, accepted or agreed to accept any benefit, in cash or in kind, from <insert name of
person>, 2) <insert name of person> had a contract to provide goods, facilities or services to a
local, state or federal agency, and 3) the defendant (solicited / accepted / agreed to accept) this
benefit upon an agreement or understanding that such benefit would influence the defendant’s
conduct in relation to referring an individual or arranging for the referral of an individual for the
furnishing of any goods, facilities or services to another person.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of receiving kickbacks, then you shall find the defendant guilty. On the other hand,
if you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

! For purposes of this subsection, “benefit” does not include the forms of remuneration listed in
42 C.F.R. §1001.952 Medicare and State Health Care Programs. General Statutes § 53a-161c

().
2 General Statutes § 53a-161c (a).

Connecticut Criminal Jury Instructions



4.1-11 Receiving Kickbacks -- § 53a-161c (a) (3)

Revised to April 23, 2010

The defendant is charged [in count __] with receiving kickbacks. The statute defining this
offense reads in pertinent part as follows:
a person is guilty of receiving kickbacks when (he/she) by (force / intimidation /
threat) induces another person who has a contract with the state to give up any part of
the compensation to which such other person is entitled.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Inducement

The first element is that the defendant induced another person to give up any compensation to
which the other person was entitled. “Induce” means to move to action by persuasion or by
influence.

For purposes of this statute, “person” means a human being and, where appropriate, a public or
private corporation, a limited liability company, an unincorporated association, a partnership, or
a government or a governmental instrumentality.

The state must also prove beyond a reasonable doubt that by (his/her) actions the defendant
specifically intended to induce the other person to give up compensation to which the other
person was entitled. A person acts “intentionally” with respect to a result when (his/her)
conscious objective is to cause such result. <See Intent: Specific, Instruction 2.3-1.>

Element 2 - Contract

The second element is that such other person had a contract with the state. A contract with the
state means a contract to provide buildings, facilities, supplies, materials, equipment, contractual
services or any other goods or services to any commission, agency or department of the state of
Connecticut.

Element 3 - Force/Intimidation/Threat

The third element is that the defendant used (force / intimidation / threat) against the other

person. <Insert the applicable definitions:>

e “Use of force” means use of a dangerous instrument or use of actual physical force or

violence or superior physical strength against another person. “Dangerous instrument”
means any instrument, article or substance which, under the circumstances in which it is
used or attempted or threatened to be used, is capable of causing death or serious physical
injury. “Serious physical injury” means physical injury which creates a substantial risk
of death, or which causes serious disfigurement, serious impairment of health or serious
loss or impairment of the function of any bodily organ. It is important to note that the
article need not be inherently dangerous; all that is required is that the article was capable
of causing death or serious physical injury under the circumstances in which it was used.
Any article or substance, without limitation and even though harmless under normal use,
may be found by you to be a dangerous instrument if, under the circumstances of its use
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or threatened or attempted use, it is capable of producing serious physical injury or death.
The state need not prove that in fact death or serious physical injury resulted, only that
the instrument had that potential under the circumstances.

e “Intimidation” means unlawful coercion, unlawful threats, or extortion.*

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant induced
<insert name of person> to give up any compensation to which the other person was entitled, 2)
<insert name of person> had a contract with the state, and 3) the defendant used (force /
intimidation / threat) against <insert name of person>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of receiving kickbacks, then you shall find the defendant guilty. On the other hand,
if you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

! Black’s Law Dictionary (8th Ed. 2004).
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4.1-12 Paying a Kickback -- § 53a-161d (a) (1)

Revised to December 1, 2007

The defendant is charged [in count __] with paying a kickback. The statute defining this offense
reads in pertinent part as follows:
a person is guilty of paying a kickback when (he/she) knowingly offers or pays any
benefit, in cash or kind, to any person with intent to influence such person to refer an
individual, or to arrange for the referral of an individual, for the furnishing of any
goods, facilities or services for which a claim for benefits or reimbursement has been
filed with a local, state or federal agency.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Benefit

The first element is that the defendant knowingly offered or paid any benefit, in cash or kind, to
another person. A person acts “knowingly” with respect to conduct when (he/she) is aware that
(his/her) conduct is of such nature. <See Knowledge, Instruction 2.3-3.>

“Benefit” means monetary advantage, or anything regarded by the beneficiary as a monetary
advantage, including a benefit to any person or entity in whose welfare (he/she) is interested. It
makes no difference that the beneficiary does not accept or receive the benefit. The crime is
committed if the defendant merely makes the offer to confer such a benefit.

For purposes of this statute, “person” is defined as a human being and, where appropriate, a
public or private corporation, a limited liability company, an unincorporated association, a
partnership, a government or a governmental instrumentality.

Element 2 - Intent to influence

The second element is that the defendant specifically intended to influence another person to
refer an individual or to arrange for the referral of an individual for the furnishing of any goods,
facilities or services. “Refer” means to send, direct or recommend and “referral” means the act
of sending, directing or recommending.! Goods, facilities or services includes buildings,
facilities, supplies, materials, equipment, contractual services or any other goods, facilities or
services.

A person acts “intentionally” with respect to a result when (his/her) conscious objective is to
cause such result. <See Intent: Specific, Instruction 2.3-1.>

Element 3 - Claim filed

The third element is that a claim for benefits or reimbursement for such goods, facilities or
services had been filed with a local, state or federal agency. A local, state or federal agency
includes any commission, agency, department, officer, board, council, institution or other agency
of a local, state or federal government.
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Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant knowingly
offered or paid any benefit, in cash or kind, to <insert name of person>, 2) the defendant
intended to influence <insert name of person> to refer an individual or to arrange for the referral
of an individual for the furnishing of any goods, facilities or services, and 3) a claim for benefits
or reimbursement was filed with a local, state or federal agency.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of paying a kickback, then you shall find the defendant guilty. On the other hand, if
you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

! General Statutes § 53a-161c (a).
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4.1-13 Paying a Kickback -- § 53a-161d (a) (2)

Revised to December 1, 2007

The defendant is charged [in count __] with paying a kickback. The statute defining this
offense reads in pertinent part as follows:
a person is guilty of paying a kickback when (he/she) knowingly offers or pays any
benefit, in cash or kind, to any person with intent to influence such person to
purchase, lease, order or arrange for or recommend the purchasing, leasing or
ordering of any goods, facilities or services for which a claim of benefits or
reimbursement has been filed with a local, state or federal agency.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Benefit

The first element is that the defendant knowingly offered or paid any benefit, in cash or kind, to
another person. A person acts “knowingly” with respect to conduct when (he/she) is aware that
(his/her) conduct is of such nature. <See Knowledge, Instruction 2.3-3.>

“Benefit” means monetary advantage, or anything regarded by the beneficiary as a monetary
advantage, including a benefit to any person or entity in whose welfare (he/she) is interested. It
makes no difference that the beneficiary does not accept the benefit. The crime is committed if
the defendant merely makes the offer to confer such a benefit.

For purposes of this statute, “person” is defined as a human being and, where appropriate, a
public or private corporation, a limited liability company, an unincorporated association, a
partnership, a government or a governmental instrumentality.

Element 2 - Intent to induce

The second element is that the defendant specifically intended to influence the other person to
purchase, lease, order or arrange for or recommend the purchasing, leasing or ordering of any
goods, facilities or services. A person acts “intentionally” with respect to a result when (his/her)
conscious objective is to cause such result. <See Intent: Specific, Instruction 2.3-1.>

Goods, facilities or services includes buildings, facilities, supplies, materials, equipment,
contractual services or any other goods, facilities or services.

Element 3 - Claim filed

The third element is that a claim for benefits or reimbursement for such goods, facilities or
services had been filed with a local, state or federal agency. A local, state or federal agency
includes any commission, agency, department, officer, board, council, institution or other agency
of a local, state or federal government.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant knowingly
offered or paid any benefit, in cash or kind, to <insert name of person>, 2) the defendant
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intended to influence <insert name of person> to purchase, lease, order or arrange for or
recommend the purchasing, leasing or ordering of any goods, facilities or services, and 3) a claim
for benefits or reimbursement was filed with a local, state or federal agency.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of paying a kickback, then you shall find the defendant guilty. On the other hand, if
you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.
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4.1-14 Vendor Fraud -- § 53a-290, § 53a-291, § 53a-
292, § 53a-293, § 53a-294, § 53a-295, and § 53a-296

Revised to December 1, 2007

Note: General Statutes § 53a-290 defines the offense of vendor fraud. The degree of the
offense depends on the amount of payment fraudulently obtained by the defendant. See §
53a-291 (1st degree: in excess of $10,000), § 53a-292 (2nd degree: in excess of $5,000), §
53a-293 (3rd degree: in excess of $1,000) § 53a-294 (4th degree: in excess of $500), § 53a-
295 (5th degree: in excess of $250), § 53a-296 (6th degree: $250 or less).

The defendant has been charged with vendor fraud. The statute defining this offense reads in
pertinent part as follows:

a person commits vendor fraud when, with intent to defraud and acting on such

person’s own behalf or on behalf of an entity, such person provides goods or services

to a beneficiary under <insert the appropriate statutory reference and state program

alleged>! and <insert appropriate subsection:>

e 8§53a-290 (1): presents for payment any false claim for goods or services performed.

e §53a-290 (2): accepts payment for goods or services performed, which exceeds either
the amounts due for goods or services performed, or the amounts authorized by law for
the cost of such goods or services.

e §53a-290 (3): solicits to perform services for or sell goods to any such beneficiary,
knowing that such beneficiary is not in need of such goods or services.

e §53a-290 (4): sells goods to or performs services for any such beneficiary without prior
authorization by the department of social services, when prior authorization is required
by said department for the buying of such goods or the performance of any service.

e 8§53a-290 (5): accepts from any person or source other than the state an additional
compensation in excess of the amount authorized by law.

For purposes of this statute, a “person” is defined as a human being and, where appropriate, a
public or private corporation, a limited liability company, an unincorporated association, a
partnership, a government or a governmental instrumentality. Under our law, a person is
criminally liable when (he/she) performs or causes to be performed in the name of or in behalf of
a corporation or a limited liability company, conduct constituting an offense.?

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Provision of goods or services

The first element is that the defendant provided goods or services to a beneficiary under sections
<insert appropriate statutory reference>. “Beneficiary” and “recipient” mean any adult or minor
child receiving assistance under the provisions of <insert appropriate statutory reference>.
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Element 2 - Intent to defraud

The second element is that the defendant provided these goods or services with the intent to
defraud a local, state or federal government agency. A person acts with the intent to defraud
when (he/she) deceives or tricks another person with the intent to deprive that person of (his/her)
right, or in some manner to do (him/her) an injury. The word “defraud” means to practice fraud,
to cheat or trick, to deprive a person of property or any interest or right by fraud, deceit or
artifice. The meaning of “fraud,” both in is legal usage and its common usage, is the same: a
deliberately planned purpose and intent to cheat or deceive or unlawfully deprive someone of
some advantage, benefit or property. “Fraudulently” means done, made or effected with a
purpose or design to carry out a fraud. <See Intent to Defraud, Instruction 2.3-6.>

A local, state or federal agency includes any commission, agency, department, officer, board,
council, institution or other agency of a local, state or federal government.

Element 3 - For benefit
The third element is that the defendant provided such goods or services for (his/her) own benefit
or for the benefit of any entity. “Benefit” means any monetary or other advantage.

Element 4 - Fraudulent action
The fourth element is that the defendant <insert as appropriate:>

e 8§53a-290 (1): presented for payment a false claim for goods or services performed. The
state must prove that the claim presented by the defendant was, in fact, false. In addition,
the state must prove that the defendant fully realized and knew that the claim that
(he/she) made was false or untrue. No matter how careless the defendant may have been
in failing to check the accuracy of (his/her) claim, mere negligence would not constitute a
fraudulent intention. Furthermore, the defendant must also have presented the false claim
for the purpose of inducing the agency to rely upon it in making payment. Thus, the
defendant must have intended to deceive, and by (his/her) deceit, to obtain payment. In
addition, this two-fold intention must have been present in the mind of the defendant at
the time that (he/she) presented the claim for payment. If it was present at that time, a
later formed intention to return the payment would be no defense.

e 8§53a-290 (2): accepted payment for goods or services performed, which exceeded either
the amounts due for goods or services performed, or the amounts authorized by law for
the cost of such goods or services. To “accept payment” means to acquire possession,
control or title over the payment. Actual physical possession is not essential.

e 853a-290 (3): solicited to perform services for or to sell goods to any such beneficiary,
knowing that such beneficiary is not in need of such goods or services. A person acts
“knowingly” with respect to conduct when (he/she) is aware that (his/her) conduct is of
such nature. <See Knowledge, Instruction 2.3-3.>

e 8§53a-290 (4): sold goods to or performed services for any beneficiary without prior
authorization by the department of social services, when prior authorization was required
by the department for the buying of such goods or the performance of any service. For
you to find the defendant liable, the state must prove that, without prior authorization, the
defendant actually delivered goods to, or actually performed services for, a beneficiary.

e 8§53a-290 (5): accepted from any person or source other than the state additional
compensation in excess of the amount authorized by law.
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Element 5 - Value of goods or services

The fifth element is that the goods or services involved had a value that <insert as appropriate:>
First degree: exceeded $10,000.

Second degree: exceeded $5,000.

Third degree: exceeded $1,000.

Fourth degree: exceeded $500.

Fifth degree: exceeded $250.

Sixth degree: did not exceed $250.

In making this determination, you may add or aggregate the payments for the goods or services
involved, but you can only aggregate amounts if the fraud was committed pursuant to one
scheme or course of conduct, whether from the same or several persons.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant provided
goods or services to a beneficiary under sections <insert appropriate statutory reference>, 2) the
defendant provided these goods or services with the intent to defraud a local, state or federal
government agency, 3) the defendant provided such goods or services for (his/her) own benefit
or the benefit of any entity, and 4) the defendant <insert alleged fraudulent action>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of vendor fraud, then you shall find the defendant guilty. On the other hand, if you
unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

! These include § 17b-22 (provision of social services), § 17b-75 to § 17b-77, inclusive (state aid
program, medical assistance, TANF, food stamps), § 17b-79 to § 17b-103, inclusive (same), §
17b-180a (TANF), § 17b-183 (TANF), § 17b-260 to § 17b-262, inclusive (medical
assistance/Medicaid), § 17b-264 to § 17b-285, inclusive (same), § 17b-357 to § 17b-362,
inclusive (nursing facilities/Medicaid), § 17b-600 to 8 17b-604, inclusive (optional state
assistance/SSI), 8 17b-749 (child care custody), § 17b-807 and 8§ 17b-808 (emergency shelters
for homeless), and Title XIX of the Social Security Act.

2 General Statutes § 53a-11.
3 General Statutes 8§ 17b-75 and 17b-290.
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4.2 FALSE STATEMENT

4.2-1 False Statement on a Certified Payroll --
§ b3a-157a
4.2-2 False Statement -- § 53a-157b
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4.2-1 False Statement on a Certified Payroll -- 8 53a-
157a

Revised to November 6, 2014

Note: This instruction is for crimes committed on or after October 1, 2013. Public Act No.
13-144, § 1, renamed the offense, though the elements remained the same. For the earlier
instruction, see Instruction 4.2-1 (archived).

The defendant is charged [in count __] with false statement on a certified payroll. The statute
defining this offense reads in pertinent part as follows:
a person is guilty of false statement on a certified payroll when (he/she) intentionally
makes a false written statement on a certified payroll for a public works project!
which (he/she) does not believe to be true and which statement is intended to mislead
a contracting authority or the labor commissioner in the exercise of (his/her) authority
or the fulfillment of (his/her) duties.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Contract for public works project
The first element is that a contract existed between <insert name of contractor> and <insert
name of agency or political subdivision> for <insert specific nature of contract>.

Element 2 - False statement
The second element is that the defendant intentionally made a false written statement on a
certified payroll.

Element 3 - Known to be false
The third element is that the defendant did not believe the statement to be true.

Element 4 - Intent to mislead

The final element is that the defendant made the statement with the specific intent to mislead a
contracting authority or the labor commissioner in the exercise of (his/her) authority or the
fulfillment of (his/her) duties. A person acts “intentionally” with respect to a result when
(his/her) conscious objective is to cause such result. <See Intent: Specific, Instruction 2.3-1.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) there was a contract between
<insert name of contractor> and <insert name of agency or political subdivision> for <insert
specific nature of contract>, 2) the defendant intentionally made a false written statement on a
certified payroll, 3) the defendant did not believe the statement was true, and 4) the defendant
made the statement with the specific intent to mislead a contracting authority or the labor
commissioner in the exercise of (his/her) authority or the fulfillment of (his/her) duties.

Connecticut Criminal Jury Instructions



If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of false statement on a certified payroll, then you shall find the defendant guilty. On
the other hand, if you unanimously find that the state has failed to prove beyond a reasonable
doubt any of the elements, you shall then find the defendant not guilty.

! Pursuant to General Statutes § 31-53, every employer on a public works project shall submit
weekly to the contracting agency a certified payroll indicating, among other things, that the rate
of wages paid to each mechanic, laborer or workman and the amount of payment or contributions
paid or payable on behalf of each such employee to any employee welfare fund, are not less than
the prevailing rate of wages and the amount of payment or contributions paid or payable on
behalf of each such employee to any employee welfare fund are not less than those required by
the contract to be paid. See Electrical Contractors, Inc. v. Tianti, 223 Conn. 573 (1992), for a
discussion of General Statutes § 31-53.
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4.2-2 False Statement -- § 53a-157b

Revised to November 6, 2014

Note: This instruction is for crimes committed on or after October 1, 2013. Public Act No.
13-144, § 2, renamed the offense and changed the wording of the statute, though the
elements remained the same. For the earlier instruction, see Instruction 4.2-2 (archived).

The defendant is charged [in count __] with false statement in the second degree. The statute
defining this offense reads in pertinent part as follows:
a person is guilty of false statement when (he/she) (1) intentionally makes a false
written statement that (he/she) does not believe to be true with the intent to mislead a
public servant in the performance of (his/her) official function, and (2) makes such
statement under oath or pursuant to a form bearing notice, authorized by law, to the
effect that false statements made therein are punishable

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Statement
The first element is that the defendant made a written statement (under oath / pursuant to a form
bearing notice). <Insert the applicable definitions:>
e A written statement is made under oath when the person making the statement makes a
solemn declaration, before a person authorized by law to administer oaths, that the
assertions contained in the written statement are true.
e A “form bearing notice” is a form that states on its face that any false statements made on
the form are punishable and that such notice was authorized by law.

Element 2 - Intentionally made

The second element is that the defendant intentionally made the written statement. A person acts
“intentionally” with respect to a result when (his/her) conscious objective is to cause such result.
<See Intent: Specific, Instruction 2.3-1.>

Element 3 - Known to be untrue
The third element is that the defendant did not, at the time that (he/she) made the statement,
believe the statement to be true.

Element 4 - Intent to mislead

The fourth element is that the statement was specifically intended to mislead a public servant in
the performance of (his/her) official function. A “public servant” is an officer or employee of
the government or a quasi-public agency, elected or appointed, and any person participating as
adviser, consultant or otherwise, paid or unpaid, in performing a governmental function. It is
immaterial whether the public servant was in fact misled. It is sufficient if it is established that
the statement was intended to mislead the public servant in the performance of (his/her) official
function.
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Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant made a written
statement (under oath / pursuant to a form bearing notice), 2) the defendant made the statement
intentionally, 3) the defendant knew the statement was not true, and 4) the defendant made the
false statement with the specific intent to mislead a public servant in the performance of (his/her)
official function.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of false statement, then you shall find the defendant guilty. On the other hand, if
you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

Commentary
See State v. Brazzell, 38 Conn. Supp. 695, 697-98 (App. Sess. 1983).
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4.3 INTERFERENCE WITH AN
OFFICIAL

4.3-1 Interfering with an Officer -- § 53a-167a

4.3-2 Failure to Assist an Officer -- 8 53a-167b

4.3-3 Assault of Public Safety or Emergency
Medical Personnel -- § 53a-167c¢

4.3-4 Assault of a Prosecutor -- § 53a-167d

4.3-5 Interference with a Search -- § 54-33d

Connecticut Criminal Jury Instructions



4.3-1 Interfering with an Officer -- § 53a-167a

Revised to May 23, 2013 (modified November 6, 2014)

The defendant is charged [in count __] with interfering with an officer. The statute defining this
offense reads in pertinent part as follows:

a person is guilty of interfering with an officer when such person obstructs, resists,

hinders or endangers any (peace officer / special policeman / motor vehicle inspector

/ firefighter) in the performance of such (peace officer’s / special policeman’s /

inspector’s / firefighter’s) duties.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Interfered with an officer

The first element is that the defendant obstructed, resisted, hindered or endangered a <insert type
of officer>.! This element requires that you find that <insert name of officer> was a <insert type
of officer>.

There are four words describing the ways interference may be committed. “Obstructs” means to
interpose obstacles or impediments, to impede or in any manner intrude or prevent. “Resists”
means to oppose; fight, argue or work against; or refuse to cooperate with. “Hinders” means to
hold back, to delay, impede or prevent action. “Endangers” means to expose to danger or harm.
None of these definitions require the use of direct force or the exercise of direct means. For
purposes of this offense, they all prohibit any act that would amount to preventing or delaying
the activities of the police in the performance of their duties. The use of force by the defendant
is not required, but there must be some affirmative act or exertion that interferes with the
officer.?

Element 2 - In the performance of duties®

The second element is that the conduct of the defendant occurred while the officer was in the
performance of (his/her) duties. The phrase “in the performance of (his/her) duties” means that
the officer was acting within the scope of what (he/she) is employed to do, and that (his/her)
conduct was related to (his/her) official duties. The question of whether (he/she) was acting in
good faith in the performance of (his/her) duties is a factual question for you to determine on the
basis of the evidence in the case. <Summarize evidence if appropriate.>

[<If the alleged interference occurred during an arrest or an attempted escape:>

In determining whether the officer was acting in the performance of (his/her) duties, you must
consider another provision in our law that justifies the use of physical force by officers in
(making an arrest / preventing an escape). That statute provides that an officer is justified in
using physical force upon another person when and to the extent that (he/she) reasonably
believes such to be necessary to (effect an arrest / prevent an escape from custody) of a person
whom (he/she) reasonably believes to have committed an offense, unless (he/she) knows that the
arrest or custody is unauthorized.* An officer’s use of force to (effect the arrest / prevent the
escape from custody) is justified only so far as (he/she) reasonably believes that a person has
committed an offense. The term *“offense” means any crime or violation which constitutes a
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breach of any law and which is punishable by imprisonment, fine or both. The officer need not
have actual knowledge that an offense was committed, but only a reasonable belief. A
reasonable belief that a person has committed an offense means a reasonable belief in facts or
circumstances which if true would in law constitute an offense. If the reasonably believed facts
or circumstances would not in law constitute an offense, for example, the officer was mistaken
that the actions of the person constitute an offense, the officer would not be justified in the use of
physical force to (make an arrest / prevent an escape from custody).

It is no defense that the arrest was wrongful, as long as the officer reasonably believed that the
defendant had committed an offense. That is, a person is not permitted to use physical force to
resist being arrested, even if the person sincerely believes that the arrest is unwarranted, by a
reasonably identifiable officer.®

It is necessary, however, that the person being arrested either knew or should have known that
the other person was an officer. The standard is whether a reasonable person under the same
circumstances as the defendant would have identified the other person as an officer. In
determining this, consider such facts as whether the other person wore a uniform, whether
(he/she) identified (himself/ herself) or showed (his/her) badge or other identification, or the
manner in which (he/she) acted and conducted (himself/herself). It is irrelevant whether the
officer was officially on duty at the time of the attempted arrest, as long as (he/she) was
identifiable as an officer.®

If you find that the force used by the officer was not reasonable, you will find that <insert name
of officer> was not acting within the performance of (his/her) official duties while attempting to
(arrest / prevent the escape of) the defendant.]

[<If the alleged interference occurred in a correctional institution:>

In determining whether the officer was acting in the performance of (his/her) duties, you must
consider another provision in our law that justifies the use of physical force by correction
officers. That statute provides that an authorized official of a correctional institution or facility
may, in order to maintain order and discipline, use such physical force as is reasonable and
authorized by the rules and regulations of the department of correction.’

If you find that the force used by the officer was not reasonable, you will find that <insert name
of officer> was not acting within the performance of (his/her) official duties while attempting to
(arrest / prevent the escape of) the defendant.]

Element 3 - Intent to interfere

The third element is that the defendant acted with the specific intent to obstruct, resist, hinder or
endanger the officer in the performance of (his/her) official duties.® A person acts “intentionally”
with respect to a result when (his/her) conscious objective is to cause such result. <See Intent:
Specific, Instruction 2.3-1.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant obstructed,
resisted, hindered or endangered a <insert type of officer>, <insert name of officer>, 2) while
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<insert name of officer> was in the performance of (his/her) official duties, and 3) the defendant
specifically intended to obstruct, resist, hinder or endanger <insert name of officer>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of interfering with an officer, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.

1 See definitions of peace officer and firefighter in the Glossary. A “special policeman” is
appointed by the Commissioner of Emergency Services and Public Protection, pursuant to
General Statutes § 29-18b, to act in the special investigation section of the Department of
Revenue Services and has all the powers of a state policeman. A “motor vehicle inspector” is
appointed by the Commissioner of Motor Vehicles, pursuant to General Statutes § 14-8, and has
“the same authority to make arrests or issue citations for violation of any statute or regulation
relating to motor vehicles and to enforce said statues and regulations as policemen or state
policemen in their respective jurisdictions.” Motor vehicle inspectors were added to this offense
by Public Acts 2008, No. 08-150, 8§ 52, effective October 1, 2008.

2 The words “hinders,” “endangers” or “interferes” are to be broadly construed to prohibit any
act that would amount to meddling in or hampering the activities of the police in the performance
of their duties. State v. Silva, 285 Conn. 447, 459-60 (2008). “[T]he four means of interfering
listed in [the] statute are not conceptually distinct, and do not constitute disjunctive methods by
which interfering with an officer can be committed.” State v. Laws, 37 Conn. App. 276, 297,
cert. denied, 234 Conn. 907 (1995). The refusal to provide identification upon request by a
police officer investigating a crime comes within the scope of the conduct proscribed by this
statute. State v. Aloi, 280 Conn. 824 (2007). Giving a false name to an officer also comes within
the scope of the statute. State v. Williams, 110 Conn. App. 778, 793-98, cert. denied, 289 Conn.
957 (2008).

3 Depending on the facts of the case, it may be necessary to instruct on the specific duties of the
officer according to the evidence presented. This instruction includes the statutory provisions
concerning the permitted use of physical force by police officers and correction officers. See
State v. Davis, 261 Conn. 553 (2002); State v. Salters, 78 Conn. App. 1, cert. denied, 265 Conn.
912 (2003).

4 General Statutes § 53a-22 (b); State v. Baptiste, 133 Conn. App. 614, 627-28 (2012) (reversing
conviction because jury was not instructed on this aspect of the performance of a police officer’s
duties), appeal dismissed, 310 Conn. 790 (2014). See also Use of Physical Force by Peace
Officer in Making Arrest or Preventing Escape, Instruction 2.8-6.

® Probable cause to arrest is not an element of this offense. State v. Wearing, 98 Conn. App. 350,
355 (2006). General Statutes § 53a-23 provides that “[a] person is not justified in using physical
force to resist an arrest by a reasonably identifiable peace officer, whether such arrest is legal or
illegal.” See State v. Sitaras, 106 Conn. App. 493, 507 (court improperly took from jury the
issue as to whether the defendant used physical force or not), cert. denied, 287 Conn. 906 (2008).
® See State v. Davis, supra, 261 Conn. 564-65.

’ General Statutes § 53a-18 (2).
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8 “Although it does not appear in the statutory language . . . intent is an element of the crime of
interfering with an officer.” State v. Jenkins, 40 Conn. App. 601, 609, cert. denied, 237 Conn.
918 (1996); see also State v. Nita, 27 Conn. App. 103, 111-12, cert. denied, 222 Conn. 903, cert.
denied, 506 U.S. 844, 113 S. Ct. 133, 121 L. Ed. 2d 86 (1992); State v. Peruta, 24 Conn. App.
598, 603, cert. denied, 219 Conn. 912 (1991). The statute has thus been construed to apply only
to actions that are intended to interfere with the performance of an officer’s duty and to exclude
any accidental or inadvertent interference. State v. Walker, 34 Conn. Supp. 548, 550 (App. Sess.
1976).

Commentary

“If [the officer] is acting under a good faith belief that he is carrying out [his] duty, and if
his actions are reasonably designed to that end, he is acting in the performance of his duties. . . .
The phrase in the performance of his official duties means that the police officer is simply acting
within the scope of what [he] is employed to do. The test is whether the [police officer] is acting
within that compass or is engaging in a personal frolic of his own. . .. The question of whether a
police officer was acting in good faith in the performance of his duties is a factual question for
the jury to determine on the basis of all the circumstances of the case and under appropriate
instructions from the court.” (Citations omitted; internal quotation marks omitted.) State v.
Torwich, 38 Conn. App. 306, 315-16, cert. denied, 235 Conn. 905 (1995); see also State v.
Casanova, 255 Conn. 581, 592-93 (2001).

Defenses

An individual charged only with violations of 88 53a-167c¢ (a) and 53a-167a (a) is not
entitled to a self-defense instruction. If the jury finds that the officers were not acting in the
course of their duties, the defendant could not be found guilty. If the jury finds that they were
acting in the course of their duties, then § 53a-23 would bar the self-defense claim. State v.
Davis, supra, 261 Conn. 553; see also State v. Salters, supra, 78 Conn. App. 8 (applying the
rationale of Davis to correction officers).

Lesser included offenses

When a defendant is charged with both interfering with an officer and assault on an
officer, the two charges may be separate offenses or in the relationship of greater/lesser offense
depending on the subsection of 53a-167c that the defendant is charged with. See State v. Jay,
124 Conn. App. 294, 311 (2010) (hurling saliva under § 53a-167c (a) (5) is materially different
from conduct that causes physical injury or includes hurling a bottle or other object, capable of
causing harm, which “by their nature, necessarily obstruct, resist, hinder or endanger an
officer”), cert. denied, 299 Conn. 927 (2011); State v. Tyson, 86 Conn. App. 607, 616 (2004)
(interfering with an officer is a lesser included offense in assault on an officer under § 53a-167¢
(@) (1)), cert. denied, 273 Conn. 927 (2005).

Sentence Enhancer

Effective October 1, 2013, the statute provides for an enhanced sentence if the violation
of this offense causes the death or serious physical injury of another person. The jury must find
this fact proved beyond a reasonable doubt. See Sentence Enhancers, Instruction 2.11-4 and the
definition of serious physical injury.
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4.3-2 Failure to Assist a Peace Officer, Special
Policeman, Motor Vehicle Inspector, or Firefighter --
§ 53a-167b

Revised to December 1, 2007 (modified May 23, 2013)

The defendant is charged [in count __] with failure to assist a (peace officer / special policeman
/ motor vehicle inspector / firefighter). The statute defining this offense reads in pertinent part
as follows:

a person is guilty of failure to assist a (peace officer / special policeman / motor

vehicle inspector / firefighter) when, commanded by a (peace officer / special

policeman / inspector / firefighter) authorized to command assistance, such person

refuses to assist such (peace officer / special policeman / inspector / firefighter) in the

execution of (his/her) duties.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Assistance commanded by officer

The first element is that the defendant was commanded to assist a <insert type of officer>.t This
element requires that you find that <insert name of officer making command> was a <insert type
of officer> and that (he/she) commanded rather than merely requested assistance.

Element 2 - Officer authorized to command assistance
The second element is that the <insert name and/or title of officer> was authorized to command
such assistance in the performance of (his/her) duties.

Element 3 - Assistance was necessary and reasonable

The third element is that such assistance was both demonstrably necessary and reasonable under
all the circumstances. In evaluating necessity and reasonableness, the following factors should
be considered: the urgency of the situation giving rise to a command for assistance; the
availability of other trained law enforcement officers, rather than untrained civilians, to come to
an officer’s aid; the nature of the assistance sought; the appropriateness of commandeering the
assistance of these individuals; the provocativeness of the situation in which aid is sought; the
presence or threat of the use of weapons; and the risk of injury or death to the officer, to the
individual being ordered to assist, and to any other parties present; and the reasonableness of the
officer’s actions in the underlying situation for which (he/she) sought assistance.?

Element 4 - Refused to assist
The fourth element is that the defendant refused to assist the <insert name and/or title of officer>
in the execution of (his/her) duties as commanded.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was
commanded to assist <insert type of officer>, 2) the <insert type of officer> was authorized to
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command such assistance, 3) the assistance was necessary and reasonable under all the
circumstances, and 4) the defendant refused to assist the <insert type of officer>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of failure to assist a (peace officer / special policeman / motor vehicle inspector /
firefighter), then you shall find the defendant guilty. On the other hand, if you unanimously find
that the state has failed to prove beyond a reasonable doubt any of the elements, you shall then
find the defendant not guilty.

! See definitions of peace officer and firefighter in the Glossary. A “special policeman” is
appointed by the Commissioner of Emergency Services and Public Protection, pursuant to
General Statutes § 29-18b, to act in the special investigation section of the Department of
Revenue Services and has all the powers of a state policeman. A “motor vehicle inspector” is
appointed by the Commissioner of Motor Vehicles, pursuant to General Statutes § 14-8, and has
“the same authority to make arrests or issue citations for violation of any statute or regulation
relating to motor vehicles and to enforce said statues and regulations as policemen or state
policemen in their respective jurisdictions.” Motor vehicle inspectors were added to this offense
by Public Acts 2008, No. 08-150, § 53, effective October 1, 2008.

2 State v. Floyd, 217 Conn. 73, 92-95 (1991) (adding the common-law element of necessity and
reasonableness to save the statute from a facial constitutional challenge).

Connecticut Criminal Jury Instructions



4.3-3 Assault of Public Safety, Emergency Medical
Health Care, or Public Transit Personnel -- § 53a-
167¢

Revised to November 17, 2015

The defendant is charged [in count __] with assault of (public safety / emergency medical /
public transit / health care) personnel. The statute defining this offense reads in pertinent part as
follows:

a person is guilty of assault of (public safety / emergency medical / public transit /

health care) personnel when, with intent to prevent a reasonably identifiable <insert

as appropriate:>

e peace officer

e special policeman

e motor vehicle inspector

o firefighter

e employee of an emergency medical service organization

e emergency room physician or nurse

e health care employee

e employee of the department of correction

e employee or member of the board of parole

e probation officer

e employee of the judicial branch assigned to provide pretrial secure detention and
programming services to juveniles accused of the commission of a delinquent act

e liquor control agent

e state or municipal animal control officer

e security officer

e employee of the department of children and families assigned to provide direct services

to children and youth in the care or custody of the department

e employee of a municipal police department assigned to provide security at the police
department’s lockup and holding facility

e active individual member of a volunteer canine search and rescue team

e public transit employee

from performing (his/her) duties, and while <insert type of officer or employee> was

acting in the performance of (his/her) duties such person <insert as appropriate:>

e §53a-167c (a) (1): caused physical injury to the <insert type of officer>.

e §53a-167c (a) (2): threw or hurled, or caused to be thrown or hurled, any rock, bottle,
can or other article, object or missile of any kind capable of causing physical harm,
damage or injury, at <insert type of officer>.

e 8§53a-167c (a) (3): used or caused to be used any mace, tear gas or any like or similar
deleterious agent against <insert type of officer>.

e 853a-167c (a) (4): threw, hurled, or caused to be thrown or hurled, any paint, dye or
other like or similar staining, discoloring or coloring agent or any type of offensive or
noxious liquid, agent or substance at <insert type of officer>.
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e §53a-167c (a) (5): threw or hurled, or caused to be thrown or hurled, any bodily fluid
including, but not limited to, urine, feces, blood or saliva at <insert type of officer>.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Assault of officer

The first element is that the person allegedly assaulted was a reasonably identifiable <insert type
of officer or employee>.! In addition, this person had to be reasonably identifiable as a <insert
type of officer or employee>. The standard is whether a reasonable person under the same
circumstances should have identified the other person as a <insert type of officer or employee>.
In determining this, such facts as whether the other person wore a uniform, whether (he/she)
identified (himself/herself) or showed (his/her) badge or other identification or the manner in
which (he/she) acted and conducted (himself/herself) are all relevant to your decision of whether
that person was reasonably identifiable as a <insert type of officer or employee>. It is irrelevant
whether the <insert type of officer or employee> was officially on duty at the time of the
attempted arrest, as long as (he/she) was identifiable as a <insert type of officer or employee>.2

Element 2 - In the performance of duties

The second element is that the conduct of the defendant occurred while the <insert type of officer
or employee> was acting in the performance of (his/her) duties. The phrase “in the performance
of (his/her) official duties” means that the <insert type of officer or employee> was acting within
the scope of what (he/she) is employed to do, and that (his/her) conduct was related to (his/her)
official duties. The question of whether (he/she) was acting in good faith in the performance of
(his/her) duties is a factual question for you to determine on the basis of the evidence in the case.
<Summarize evidence if appropriate.>

<Instruct on the specific duties of the officer or employee according to the evidence presented. If
the assault occurred during an arrest® or at a correctional institution, see element 2 of
Interfering with an Officer, Instruction 4.3-1.>

Element 3 - Intent to prevent the performance of duties

The third element is that the defendant had the specific intent to prevent the <insert type of
officer> from performing (his/her) lawful duties. A person acts “intentionally” with respect to a
result when (his/her) conscious objective is to cause such result. <See Intent: Specific,
Instruction 2.3-1.>

Element 4 - By certain means
The fourth element is that the defendant <insert as appropriate:>
e §53a-167c (a) (1): caused physical injury to the <insert type of officer>. “Physical
injury” means impairment of physical condition or pain. It is not necessary that the
defendant have the intent to cause physical injury.
e §53a-167c (a) (2): threw or hurled, or caused to be thrown or hurled, any rock, bottle,
can or other article, object or missile of any kind capable of causing physical harm,
damage or injury, at <insert type of officer>.
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e §53a-167c (a) (3): used or caused to be used any mace, tear gas or any like or similar
deleterious agent against <insert type of officer>.

e 853a-167c (a) (4): threw, hurled, or caused to be thrown or hurled, any paint, dye or
other like or similar staining, discoloring or coloring agent or any type of offensive or
noxious liquid, agent or substance at <insert type of officer>.

e 853a-167c (a) (5): threw or hurled, or caused to be thrown or hurled, any bodily fluid
including, but not limited to, urine, feces, blood or saliva at <insert type of officer>.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant assaulted a
<insert type of officer>, 2) in the performance of (his/her) duties, 3) with the intent to prevent the
performance of (his/her) duties, and 4) by means of <insert means used in assault>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault of a (public safety / emergency medical) personnel, then you shall find the
defendant guilty. On the other hand, if you unanimously find that the state has failed to prove
beyond a reasonable doubt any of the elements, you shall then find the defendant not guilty.

! See definitions of peace officer, firefighter, employee of an emergency medical service
organization, health care employees, and public transit employee in the Glossary. A “special
policeman” is appointed by the Commissioner of Emergency Services and Public Protection,
pursuant to General Statutes § 29-18b, to act in the special investigation section of the
Department of Revenue Services and has all the powers of a state policeman. A *“volunteer
canine search and rescue team” means an individual and a dog (A) appropriately trained and
certified to engage in search and rescue operations by a nonprofit canine search and rescue
organization that is a member of the National Association of Search and Rescue, or its successor
organization, and (B) who jointly engage in such operations at the request of a police or fire
department and provide services without compensation. General Statutes § 5-249 (d). A “motor
vehicle inspector” is appointed by the Commissioner of Motor Vehicles, pursuant to General
Statutes § 14-8, and has “the same authority to make arrests or issue citations for violation of any
statute or regulation relating to motor vehicles and to enforce said statues and regulations as
policemen or state policemen in their respective jurisdictions.” Motor vehicle inspectors were
added to this offense by Public Acts 2008, No. 08-150, § 54, effective October 1, 2008. “Public
transit employees” were added to this offense by Public Acts 2009, No. 09-191, 8 2, effective
October 1, 2009. “Health care employees” were added to this offense by Public Acts 2011, No.
11-175, 8 4, effective October 1, 2011. “Liquor control agents” were added to this offense by
Public Acts 2013, No. 111, 8 1, effective October 1, 2013. “State or municipal animal control
officers” and “security officers” were added by Public Acts 2015, No. 211, § 15, effective
October 1, 2015.

2 See State v. Woolcock, 201 Conn. 605, 632 (1986); State v. Ramirez, 61 Conn. App. 865, 870-
71 and 874-75 n.6, cert. denied, 256 Conn. 903 (2001).

3 See State v. Baptiste, 133 Conn. App. 614, 627-28 (reversing conviction because jury was not
instructed on this aspect of the performance of a police officer’s duties), appeal dismissed, 310
Conn. 790 (2014) (2012).
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Commentary

See generally State v. Ramirez, supra, 61 Conn. App. 873-75; State v. Jenkins, 40 Conn.
App. 601, 603-08, cert. denied, 237 Conn. 918 (1996); State v. Dunbar, 37 Conn. App. 338, 341-
44, cert. denied, 233 Conn. 906 (1995).

“If [the officer] is acting under a good faith belief that he is carrying out [his] duty, and if
his actions are reasonably designed to that end, he is acting in the performance of his duties. . . .
The phrase “in the performance of his official duties’ means that the police officer is simply
acting within the scope of what [he] is employed to do. The test is whether the [police officer] is
acting within that compass or is engaging in a personal frolic of his own. . .. The question of
whether a police officer was acting in good faith in the performance of his duties is a factual
question for the jury to determine on the basis of all the circumstances of the case and under
appropriate instructions from the court.” (Citations omitted; internal quotation marks omitted.)
State v. Torwich, 38 Conn. App. 306, 315-16, cert. denied, 235 Conn. 905 (1995). See State v.
Casanova, 255 Conn. 581, 592-97 (2001) (trial court improperly prevented defendant from
presenting evidence to jury on element of § 53a-167c: that the officer assaulted by the defendant
had not entered defendant’s home in good faith performance of his duties).

Attempt

A person may be found guilty of attempt to assault a police officer if he or she attempts to
prevent the officer from performing his or her duties, “regardless of whether one intends the
consequence of injury to a police officer.” State v. Jones, 96 Conn. App. 634, 639, cert. denied,
280 Conn. 919 (2006).

Lesser included offenses

General Statutes § 53a-167c, assault of public safety, emergency medical or public transit
personnel, is not a lesser included offense of assault (8 53a-59), or assault on a correction officer
(8 53a-59b). Section 8 53a-167c (a) (1) requires the intent to prevent a correction officer from
performing his duty, whereas § 53a-59 or § 53a-59b requires the intent to cause physical injury
to the correction officer. See State v. Nixon, 231 Conn. 545, 554 (1995).

Depending on the subsection of § 53a-167c¢ that the defendant is charged with, interfering
with an officer (§ 53a-167a) may be a lesser included offense or it may be a separate offense.
See State v. Jay, 124 Conn. App. 294, 329 (2010) (hurling saliva under § 53a-167c (a) (5) is
materially different from conduct that causes physical injury or includes hurling a bottle or other
object, capable of causing harm, which “by their nature, necessarily obstruct, resist, hinder or
endanger an officer”), cert. denied, 299 Conn. 927 (2011); State v. Porter, 76 Conn. App. 477,
485 (causing physical injury under 8 53a-167c (a) (5) by its nature will also constitute
obstructing, hindering, resisting or endangering that officer), cert. denied, 264 Conn. 910 (2003).
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4.3-4 Assault of a Prosecutor -- § 53a-167d

Revised to December 1, 2007

The defendant is charged [in count __] with assault of a prosecutor. The statute defining this
offense reads in pertinent part as follows:
a person is guilty of assault of a prosecutor when such person, with intent to
intimidate or harass, or to retaliate against, another person on account of the
performance by such other person of such other person’s duties as a prosecutor
employed by the Division of Criminal Justice, causes physical injury to such other
person.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Physical injury
The first element is that the defendant caused physical injury to another person. “Physical
injury” means impairment of physical condition or pain.

Element 2 - Prosecutor
The second element is that the person injured was at some time a prosecutor employed by the
Division of Criminal Justice.

Element 3 - Intent

The third element is that the defendant had the intent to (intimidate or harass / retaliate against)
the person because of that person’s conduct in the performance of the duties as a prosecutor.! A
person acts “intentionally” with respect to a result when (his/her) conscious objective is to cause
such result. <See Intent: Specific, Instruction 2.3-1.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant caused
physical injury to <insert name of person injured>, 2) <insert name of person injured> was at
some time employed as a prosecutor, and 3) the defendant intended to (intimidate or harass /
retaliate against) <insert name of person injured> because of (his/her) performance of the duties
of a prosecutor.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault of a prosecutor, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.

! The duties of prosecutorial officials are listed in General Statutes § 51-286a.
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4.3-5 Interference with a Search -- § 54-33d

New, April 23, 2010 (modified May 23, 2013)

The defendant is charged [in count __] with interfering with a search. The statute defining this
offense imposes punishment on any person who forcibly assaults, resists, opposes, impedes,
intimidates or interferes with any person authorized to serve or execute search warrants or to
make searches and seizures while engaged in the performance of (his/her) duties with regard
thereto or on account of the performance of such duties.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Interfered with authorized search
The first element is that the defendant forcibly assaulted, resisted, opposed, impeded, intimidated
or interfered with a person authorized to serve or execute search warrants or to make searches
and seizures. Certain persons are authorized by statute® to serve and execute search warrants and
to conduct searches and seizures. Among those authorized are <insert as appropriate:>

e any police officer of a regularly organized police department,

e any state police officer,

e an inspector in the Division of Criminal Justice,

e aconservation officer, special conservation officer or patrolman.

You must find that <insert name of officer> was <identify type of officer>.
The defendant must have forcibly assaulted, forcibly resisted, forcibly opposed, forcibly
impeded, forcibly intimidated or forcibly interfered with <insert name of officer>.

There are six verbs describing how this offense may be committed. You need only find that the
defendant’s conduct fits the definition of one of these words, but they are all modified with the
word “forcibly.” “Forcibly” means actual physical force or violence or superior physical
strength against another person. “Assault” means to attack another person, either physically or
verbally, causing the other person to fear immediate harm. “Resist” means to oppose actively, to
fight, argue or work against. “Oppose” means to be against. “Impede” means to prevent action.
“Intimidate” means to make afraid, or to deter with threats or violence. “Interfere” means to
prevent or hinder.

Element 2 - In the performance of duties

The second element is that the conduct of the defendant occurred while <insert name of officer>
was acting in the performance of (his/her) duties or on account of the performance of those
duties. This means that the conduct of the officer, which the defendant allegedly interfered with,
was within the scope of what (he/she) is employed to do, and was related to <insert name of
officer>’s official duties in serving and executing the search warrant or conducting the search
and seizure. The question of whether (he/she) was acting in good faith within (his/her) official
duties is a factual question for you to determine based on the evidence in the case. <Summarize
evidence if appropriate.>
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It does not matter if the search and seizure itself was not legally authorized, as long as the officer
had a good faith belief that he was serving and executing a valid search warrant or conducting an
authorized search. A person is not permitted to interfere with the service and execution of a
search warrant or a search conducted by an authorized person even if the person sincerely
believes that the search and seizure is wrongful 2

It is necessary, however, that the person being searched knows or should know that the other
person is an authorized person.?

An authorized person serving and executing a search warrant or conducting a search and seizure
is justified in using physical force, but only so much as (he/she) reasonably believes is necessary
to serve and execute the warrant or conduct the search. If you find that any force used by the
<insert name of officer> was more than <insert name of officer> reasonably believed was
necessary, then (his/her) conduct was outside the scope of what (he/she) was authorized to do.

So to find that the officer was acting in or on account of the performance of (his/her) duties, you
must find that <insert name of person searched> knew or should have known that <insert name
of officer> was authorized to serve and execute the search warrant or to conduct the search, that
<insert name of officer> was acting in good faith as an officer serving and executing the warrant
or conducting the search, and that (he/she) used no more physical force than was reasonably
necessary to carry out (his/her) duties.

Element 3 - Intent to interfere

The third element is that the defendant acted with the specific intent to interfere with the officer
in the service and execution of the warrant or the conduct of the search and seizure.> A person
acts “intentionally” with respect to a result when (his/her) conscious objective is to cause such
result. <See Intent: Specific, Instruction 2.3-1.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant forcibly
assaulted, forcibly resisted, forcibly opposed, forcibly impeded, forcibly intimidated or forcibly
interfered with <insert name of officer>, 2) while <insert name of officer> was serving and
executing a search warrant or conducting a search and seizure within the scope of (his/her)
official duties, and 3) the defendant specifically intended to interfere with <insert name of
officer>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of interfering with a search, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.

! General Statutes § 54-33a (c) (search warrants); § 51-286 (b) (chief inspectors); § 26-6 (b)
(conservation officers, special conservation officers and patrolmen).

2 State v. Browne, 291 Conn. 720, 741 n.16 (2009).
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3 State v. Woolcock, 201 Conn. 605, 628-32 (1986); State v. Ramirez, 61 Conn. App. 865, 874
(2001).

Commentary
A person does not have the right to an attorney before the execution of a search warrant.
United States v. Bullock, 73 Fed. 3d 171, 173 (5th Cir. 1995).
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4.4 FAILURE TO APPEAR

4.4-1 Failure to Appear (While Released on Bail
or a Promise to Appear) -- § 53a-172 (a) (1)
and § 53a-173 (a) (1)

4.4-2 Failure to Appear (While on Probation) -- §
53a-172 (a) (2) and § 53a-173 (a) (2)
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4.4-1 Failure to Appear (While Released on Bail or a
Promise to Appear) -- § 53a-172 (a) (1) and § 53a-173

(a) (1)

Revised to December 1, 2007

Note: The degree of the offense depends on the classification of the underlying crime. See 8
53a-172 (first degree: felony); § 53a-173 (second degree: misdemeanor or motor vehicle
violation which a sentence of a term of imprisonment may be imposed).

The defendant is charged [in count __] with failure to appear in the (first/second) degree. The
statute defining this offense reads in pertinent part as follows:
a person is guilty of failure to appear in the (first / second) degree when while
charged with the commission of a (felony / misdemeanor / motor vehicle violation
which a sentence to a term of imprisonment may be imposed) and while out on bail or
released under other procedure of law, (he/she) wilfully fails to appear when legally
called according to the terms of (his/her) bail bond or promise to appear.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Released on bail or promise to appear

The first element is that the defendant was released on (bail / a promise to appear) upon the
condition that (he/she) appear personally in connection with (his/her) criminal proceeding at a
later date. The statute requires that the crime with which the defendant was charged when
(he/she) was released must be a (felony / misdemeanor / motor vehicle violation for which a
sentence of a term of imprisonment may be imposed). | instruct you, as a matter of law, that
<insert underlying charge> is a (felony / misdemeanor / motor vehicle violation which a
sentence of a term of imprisonment may be imposed).

Element 2 - Duty to appear
The second element is that on <insert date>, the defendant was required to appear before (a court
/ judicial officer) in connection with the charge of <insert underlying charge>.

Element 3 - Failure to appear

The third element is that the defendant wilfully failed to appear as required. An act is done
wilfully if done knowingly, intentionally, and deliberately. In order to prove this element, the
state must prove beyond a reasonable doubt either that the defendant received and knowingly,
intentionally, and deliberately ignored a notice to appear or that the defendant knowingly,
intentionally, and deliberately embarked on a course of conduct designed to prevent (him/her)
from receiving such notice.! <See Knowledge, Instruction 2.3-3.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was released
on (bail / a promise to appear) on the condition that (he/she) appear personally in connection
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with (his/her) criminal proceeding at a later date, 2) (he/she) was required to appear in court on
<insert date>, and 3) (he/she) wilfully failed to appear on that date.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of failure to appear, then you shall find the defendant guilty. On the other hand, if
you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

! State v. Cerilli, 222 Conn. 556, 583-84 (1992)

Commentary

Multiple charges

“[CJonduct resulting in the forfeiture of multiple bonds, even conduct consisting of a
single act of failing to appear, furnishes a basis for finding multiple violations of § 53a-172.”
State v. Garvin, 242 Conn. 296, 305 (1997) (discussing the purpose of the statute as protecting
the integrity of the bail bond system). Note that the subsection concerning failure to appear
while on probation was added in 1998.

See State v. Khadijah, 98 Conn. App. 409 (2006) (failure to appear was not wilful),
appeal dismissed, 284 Conn. 429 (2007).
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4.4-2 Failure to Appear (While on Probation) -- §
53a-172 (a) (2) and 8§ 53a-173 (a) (2)

Revised to December 1, 2007 (modified May 20, 2011)

Note: The degree of the offense depends on the classification of the underlying crime. See 8§
53a-172 (first degree: felony); § 53a-173 (second degree: misdemeanor or motor vehicle
violation which a sentence of a term of imprisonment may be imposed).

The defendant is charged [in count __] with failure to appear in the (first/second) degree. The
statute defining this offense reads in pertinent part as follows:
a person is guilty of failure to appear in the (first / second) degree when while on
probation for conviction of a (felony / misdemeanor / motor vehicle violation),
(he/she) wilfully fails to appear when legally called for any court hearing relating to a
violation of probation hearing.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - On probation

The first element is that the defendant was on probation for a conviction of a (felony /
misdemeanor / motor vehicle violation). | instruct you, as a matter of law, that the crime of
<insert underlying charge> is a (felony / misdemeanor / motor vehicle violation).

Element 2 - Duty to appear
The second element is that on <insert date>, the defendant was required to appear before (a court
or judicial officer) in connection with the charge of violation of probation.

Element 3 - Failure to appear

The third element is that the defendant wilfully failed to appear as required. An act is done
wilfully if done knowingly, intentionally, and deliberately. In order to prove this element, the
state must prove beyond a reasonable doubt either that the defendant received and knowingly,
intentionally, and deliberately ignored a notice to appear or that the defendant knowingly,
intentionally, and deliberately embarked on a course of conduct designed to prevent (him/her)
from receiving such notice.! <See Knowledge, Instruction 2.3-3.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was on
probation for a conviction of a (felony / misdemeanor / motor vehicle violation), 2) (he/she) was
required to appear on <insert date> in connection with the charge of violation of probation, and
3) (he/she) wilfully failed to appear.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of failure to appear, then you shall find the defendant guilty. On the other hand, if
you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

Connecticut Criminal Jury Instructions



! State v. Cerilli, 222 Conn. 556, 583-84 (1992).
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4.5 INTERFERENCE WITH COURT
PROCEEDINGS

4.5-1 Bribery of a Witness -- § 53a-149

4.5-2 Bribe Receiving by a Witness -- § 53a-150

4.5-3 Tampering with a Witness -- § 53a-151

4.5-4 Intimidating a Witness -- § 53a-151a

4.5-5 Bribery of a Juror -- § 53a-152

4.5-6 Bribe Receiving by a Juror -- § 53a-153

4.5-7 Tampering with a Juror -- § 53a-154

4.5-8 Tampering with or Fabricating Physical
Evidence -- § 53a-155

4.5-9 Perjury -- § 53a-156

4.5-10 Hindering Prosecution in the First Degree -- §
53a-165 and § 53a-165aa

4.5-11 Hindering Prosecution in the Second or Third
Degree -- § 53a-165, § 53a-166, and § 53a-167
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4.5-1 Bribery of a Witness -- § 53a-149

Revised to December 1, 2007

The defendant is charged [in count __] with bribery of a witness. The statute defining this
offense reads in pertinent part as follows:
a person is guilty of bribery of a witness if (he/she) (offers / confers / agrees to
confer) upon a witness any benefit to influence the testimony or conduct of such
witness in, or in relation to, an official proceeding.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Witness in an official proceeding

The first element is that <insert name of bribery target> was a witness in an official proceeding.
A “witness” is any person summoned, or who may be summoned, to give testimony in an official
proceeding. An “official proceeding” is any proceeding held or that may be held before any
legislative, judicial, administrative or other agency or official authorized to take evidence under
oath, including any referee, hearing examiner, commissioner or notary or other person taking
evidence in connection with any proceeding. In this case, the state alleges that <insert name of
bribery target> was to be a witness in <insert type of proceeding>.

Element 2 - Benefit offered

The second element is that the defendant (offered / conferred / agreed to confer) upon a witness
any benefit. “Benefit” means monetary advantage, or anything regarded by the beneficiary as a
monetary advantage, including a benefit to any person or entity in whose welfare the beneficiary
is interested. It makes no difference that such a witness does not accept the benefit. The crime is
committed if the defendant merely makes the offer to confer such a benefit, or even if (he/she)
merely agrees to confer such benefit. In this case, the state alleges that the benefit was <insert
alleged benefit>.

Element 3 - Intent to influence

The third element is that the (offering / conferring / agreeing to confer) a benefit was made with
the specific intent to influence the testimony or the conduct of a witness in relation to the official
proceedings in issue. A person acts “intentionally” with respect to a result when (his/her)
conscious objective is to cause such result. <See Intent: Specific, Instruction 2.3-1.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) <insert name of bribery
target> was a witness in an official proceeding, 2) the defendant (offered / conferred / agreed to
confer) upon (him/her) a benefit, specifically <insert alleged benefit>, and 3) the defendant
intended that the benefit would influence the testimony or conduct of <insert name of bribery
target> in the official proceeding.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of bribery of a witness, then you shall find the defendant guilty. On the other hand,
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if you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.
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4.5-2 Bribe Receiving by a Witness -- § 53a-150

Revised to December 1, 2007

The defendant is charged [in count __] with bribe receiving by a witness. The statute defining
this offense reads in pertinent part as follows:
a witness is guilty of bribe receiving by a witness if (he/she) (solicits / accepts /
agrees to accept) any benefit from another person upon an agreement or
understanding that such benefit will influence (his/her) testimony or conduct in, or in
relation to, any official proceeding.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Witness in an official proceeding

The first element is that the defendant was a witness in an official proceeding. A “witness” is
any person summoned, or who may be summoned, to give testimony in an official proceeding.
An “official proceeding” is any proceeding held or that may be held before any legislative,
judicial, administrative or other agency or official authorized to take evidence under oath,
including any referee, hearing examiner, commissioner or notary or other person taking evidence
in connection with any proceeding. In this case, the state alleges that the defendant was to be a
witness in <insert type of proceeding>.

Element 2 - Sought benefit

The second element is that the defendant (solicited / accepted / agreed to accept) any benefit
from <insert name of third party>. “Benefit” means monetary advantage, or anything regarded
by the beneficiary as a monetary advantage, including benefit to any person or entity in whose
welfare the beneficiary is interested. It is not necessary for the defendant to actually receive the
benefit; mere solicitation or agreement to accept such benefit for the purpose of influencing
(his/her) testimony is sufficient. In this case the state alleges that the benefit was <insert alleged
benefit>.

Element 3 - Intent to influence

The third element is that the defendant (solicited / accepted / agreed to accept) <insert alleged
benefit> upon an agreement or understanding and with the specific intent that such benefit would
influence (his/her) testimony or conduct in relation to the official proceeding. The defendant and
<insert name of third party> must have both understood that the defendant’s testimony would be
influenced by (his/her) acceptance of the <insert alleged benefit>.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was a witness
in an official proceeding, 2) the defendant sought <insert alleged benefit> from <insert name of
third party>, and 3) the defendant and <insert name of third party> intended that the benefit
would influence the defendant’s testimony or conduct.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of bribe receiving by a witness, then you shall find the defendant guilty. On the

Connecticut Criminal Jury Instructions



other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.
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4.5-3 Tampering with a Witness -- § 53a-151

Revised to December 1, 2007 (modified November 6, 2014)

The defendant is charged [in count __] with tampering with a witness. The statute defining
this offense reads in pertinent part as follows:
a person is guilty of tampering with a witness if, believing that an official proceeding
is pending or about to be instituted, (he/she) induces or attempts to induce a witness
to (testify falsely / withhold testimony / elude legal process summoning (him/her) to
testify / absent (himself/herself) from any official proceeding).

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Witness in an official proceeding

The first element is that the defendant believed that an official proceeding was pending or about
to be instituted® and that <insert name of witness> was likely to be a witness. An “official
proceeding” is any proceeding held or that may be held, before any legislative, judicial,
administrative or other agency or official authorized to take evidence under oath, including any
referee, hearing examiner, commissioner or notary or other person taking evidence in connection
with any proceeding. A “witness” is any person summoned or who may be summoned to give
testimony in an official proceeding. In this case, the state alleges that <insert name of witness>
was a witness who was to appear before <insert type of proceeding>.

Element 2 - Influence

The second element is that the defendant induced or attempted to induce a witness to (testify
falsely / to withhold testimony / to elude legal process summoning the witness to testify / to
absent (himself/herself) from an official proceeding).

It is immaterial whether the defendant was successful in producing the result (he/she) intended.
It is sufficient if the defendant specifically intended by (his/her) conduct to cause a particular
witness to testify falsely or to refrain from testifying at all. A person acts “intentionally” with
respect to a result when (his/her) conscious objective is to cause such result. <See Intent:
Specific, Instruction 2.3-1.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant believed that
<insert name of witness> was to be a witness before <insert type of proceeding>, and 2) the
defendant induced or attempted to induce <insert name of witness> to <insert specific
allegations>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of tampering with a witness, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.
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! The requirement that the defendant believe that an official proceeding is “about to be
instituted” is satisfied “if a defendant, knowing he has been implicated as a participant in a
crime, threatens a likely witness to that crime, to withhold evidence from the police.” State v.
Pommer, 110 Conn. App. 608, 618, cert. denied, 289 Conn. 951 (2008). “[I]t does not matter
whether the police are at the investigation stage, the official proceedings stage, or any other
stage; as long as the defendant acts with the intent to prevent a witness from testifying at an
official proceeding.” State v. Ortiz, 312 Conn. 551, 571 (2014) (defendant tried to prevent
witness from giving statement to police).

Commentary

In rejecting the defendant’s argument that the statute was unconstitutionally vague, the
Supreme Court, in State v. Cavallo, 200 Conn. 664, 669 (1986), stated that “[t]he legislature’s
choice of the verb ‘induce’ connotes a volitional component of the crime of tampering . . . [T]he
statute focuses on the mental state of the perpetrator.” “[A] defendant is guilty of tampering with
a witness only if he intends that his conduct directly cause a particular witness to testify falsely
or to refrain from testifying at all. . . . As long as intent is a necessary element of the crime under
§ 53a-151, which penalizes only verbal acts relating to a specific pending prosecution, the statute
casts no chilling effect on general exhortations concerning cooperation with judicial
proceedings.” 1d., 672. See also State v. Coleman, 83 Conn. App. 672, 690-91 (the court’s
instruction accurately conveyed the element of intent to affect the testimony of a witness), cert.
denied, 271 Conn. 910 (2004), cert. denied, 544 U.S. 1050, 125 S. Ct. 2290, 161 L. Ed. 2d 1091
(2005); State v. Higgins, 74 Conn. App. 473, 487-89 (calling victim and instructing her to tell the
police that “nothing ever happened” clearly comes within the meaning of “induce”), cert. denied,
262 Conn. 950 (2003).

In State v. Jimenez, 74 Conn. App. 195, cert. denied, 267 Conn. 947 (2002), the
defendant was charged with sexual assault, kidnapping, risk of injury to a minor, accessory to
tampering with a witness, and hindering prosecution. The court charged the jury that it could use
the evidence presented on the hindering prosecution and tampering with a witness as
consciousness of guilt evidence on the other three charges.
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4.5-4 Intimidating a Witness -- § 53a-151a

Revised to April 23, 2010

The defendant is charged [in count __] with intimidating a witness. The statute defining this
offense reads in pertinent part as follows:
a person is guilty of intimidating a witness when, believing that an official proceeding
is pending or about to be instituted, such person (uses / attempts to use / threatens the
use of) physical force against (a witness / another person) with intent to <insert
appropriate subsection:>
e 853a-151a (a) (1): (influence / delay / prevent) the testimony of a witness in the official
proceeding.
e §53a-151a (a) (2): induce the witness to (testify falsely / withhold testimony / elude
legal process summoning the witness to testify / absent (himself / herself) from the
official proceeding).

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Official proceeding

The first element is that the defendant believed that there was an official proceeding pending or
about to be instituted. An “official proceeding” is any proceeding held or which may be held
before any legislature, judicial, administrative, or other agency or official authorized to take
evidence under oath, including any referee, hearing examiner, commissioner, or notary, or other
person taking evidence in connection with any proceeding.

Element 2 - Physical force
The second element is that the defendant (used / attempted to use / threatened the use of)
physical force against (a witness / another person). <Insert appropriate definition:>
e “Witness” is any person summoned, or who may be summoned to give testimony in an
official proceeding.
e “Person” is defined as a human being and where appropriate, a public or private
corporation, a limited liability company, or unincorporated association, a partnership, a
government or governmental instrumentality.

<Instruct as appropriate according to the type of force alleged:>
e Use of force

“Use of force” means use of a dangerous instrument, or use of actual physical force, or
violence, or superior physical strength against the witness or another person.
[“Dangerous instrument” means any instrument, article or substance which, under the
circumstances in which it is used or attempted or threatened to be used, is capable of
causing death or serious physical injury. “Serious physical injury” means physical injury
which creates a substantial risk of death, or which causes serious disfigurement, serious
impairment of health or serious loss or impairment of the function of any bodily organ. It
is important to note that the article need not be inherently dangerous; all that is required is
that the article was capable of causing death or serious physical injury under the
circumstances in which it was used. Any article or substance, without limitation and
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even though harmless under normal use, may be found by you to be a dangerous
instrument if, under the circumstances of its use or threatened or attempted use, it is
capable of producing serious physical injury or death. The state need not prove that in
fact death or serious physical injury resulted, only that the instrument had that potential
under the circumstances.] It is not necessary for the state to prove that the defendant was
armed with or used any weapon for you to find that the defendant used force.

e Threatened use of force
You may find a threat of use of force because you find that a threat was actually
expressed, or you may find a threat implied from the circumstances and from what you
find to have been the defendant’s conduct. Any such threat must have been such that it
reasonably caused the person to fear physical injury to (herself/nimself). “Physical
injury” means impairment of physical condition or pain. Whether the fear of physical
injury was reasonable is a question of fact for you to determine from the circumstance
that you find existed at the time. [For example, any injury inflicted, relative sizes, place
of occurrence, etc.]

[In this case, the state has charged that the defendant both used force and threatened the use of
force. These are two methods by which compulsion may be demonstrated and proven. The
element will be established as long as each of you finds proven beyond a reasonable doubt that
the defendant either used force or threatened the use of force against the person. Simply put, it is
not necessary for the state to prove that the defendant both used force and threatened the use of
force, as long as each one of you is satisfied that (he/she) either used force or threatened the use
of force.]

Element 3 - Intent
The third element is that the use, attempt to use or threat to use physical force was with the intent
to <insert as appropriate:>

e (influence / delay / prevent) the testimony of a witness in the official proceeding.

e induce the witness to (testify falsely / withhold testimony / elude legal process
summoning the witness to testify / absent (himself / herself) from the official
proceeding). <The term *“legal process summoning the witness to testify”” should to be
tailored to the specific facts of the case.>

A person acts “intentionally” with respect to a result when (his/her) conscious objective is to
cause such result. <See Intent: Specific, Instruction 2.3-1.>

“Influence,” “delay,” and “prevent” have their ordinary meanings. “Induce” means to move to
action by persuasion or by influence.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant believed that
an official proceeding was pending or about to be initiated, 2) the defendant (used / attempted to
use / threatened to use) physical force against (a witness / another person), and 3) by such
conduct the defendant intended to <insert specific allegations against defendant>.

Connecticut Criminal Jury Instructions



If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of intimidating a witness, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of

the elements, you shall then find the defendant not guilty.
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4.5-5 Bribery of a Juror -- § 53a-152

Revised to December 1, 2007

The defendant is charged [in count__] with bribery of a juror. The statute defining this offense
reads in pertinent part as follows:

a person is guilty of bribery of a juror if (he/she) (offers / confers / agrees to confer)

upon a juror any benefit as consideration for the juror’s decision or vote.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Benefit offered

The first element is that the defendant (offered / conferred / agreed to confer) a benefit upon
<insert name of target of bribe>. “Benefit” means monetary advantage, or anything regarded by
the beneficiary as a monetary advantage, including a benefit to any person or entity in whose
welfare the beneficiary is interested.

Element 2 - To juror

The second element is that at the time the benefit was (offered / conferred / agreed to be
conferred), <insert name of target of bribe> was then a juror. A “juror” is any person who has
been drawn or summoned to serve or act as a juror in any court. In this case the state alleges that
the benefit involves <insert alleged benefit>.

Element 3 - As consideration for vote

The third element is that the benefit was consideration for the juror’s decision or vote. This
means that the defendant must have specifically intended that the benefit offered was in
exchange for the juror’s decision or vote. A person acts “intentionally” with respect to a result
when (his/her) conscious objective is to cause such result. <See Intent: Specific, Instruction 2.3-
1.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant (offered /
conferred / agreed to confer) a benefit upon <insert name of target of bribe>, 2) <insert name of
target of bribe> was then a juror, and 3) the defendant and <insert name of target of bribe> both
intended that the benefit would influence the juror’s decision or vote.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of bribery of a juror, then you shall find the defendant guilty. On the other hand, if
you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.
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4.5-6 Bribe Receiving by a Juror -- § 53a-153

Revised to December 1, 2007

The defendant is charged [in count__] with bribe receiving by a juror. The statute defining this
offense reads in pertinent part as follows:

a juror is guilty of bribe receiving by a juror if (he/she) (solicits / accepts / agrees to

accept) from another person any benefit as consideration for (his/her) decision or

vote.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Benefit sought

The first element is that the defendant (solicited / accepted / agreed to accept) a benefit from
<insert name of third party>. “Benefit” means monetary advantage, or anything regarded by the
beneficiary as a monetary advantage, including any benefit to any person or entity in whose
welfare the beneficiary is interested. The mere act of soliciting a benefit is sufficient. In this
case the state alleges that the benefit involves <insert alleged benefit>.

Element 2 - By juror
The second element is that the defendant was a juror on the date of the offense. A “juror” is any
person who has been drawn or summoned to serve or act as a juror in any court.

Element 3 - As consideration for vote

The third element is that the benefit was consideration for the juror’s vote or decision. The
defendant and <insert name of third party> must have both understood that the juror’s decision
or vote would be influenced by (his/her) acceptance of the <insert alleged benefit>.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant (solicited /
accepted / agreed to accept) a benefit from <insert name of third party>, 2) the defendant was a
juror, and 3) the defendant and <insert name of third party> both intended that the benefit would
influence the juror’s decision or vote.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of bribe receiving by a juror, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.
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4.5-7 Tampering with a Juror -- § 53a-154

Revised to December 1, 2007

The defendant is charged [in count __] with tampering with a juror. The statute defining this
offense reads in pertinent part as follows:
a person is guilty of tampering with a juror if (he/she) influences any juror in relation
to any official proceeding to or for which such juror has been drawn, summoned or
sworn.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Communication
The first element is that the defendant communicated with <insert name of juror>.

Element 2 - With juror

The second element is that, at the time of the communication, <insert name of juror> was then a
juror. A “juror” is any person who has been drawn or summoned to serve or act as a juror in any
court.

Element 3 - Intent to influence
The third element is that the defendant’s communication influenced the juror in relation to the
proceeding® in which <insert name of juror> was a juror.

Element 4 - Unauthorized communication
The fourth element is that the communication by the defendant with the juror was not authorized
by law.?

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant communicated
with <insert name of juror>, 2) <insert name of juror>was a juror at the time of the
communication, 3) the defendant influenced <insert name of juror> in relation to the proceeding
which (he/she) was a juror, and 4) the communication was not authorized by law.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of tampering with a juror, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.

! General Statutes § 53a-146 (1). The statutory definition of “official proceeding” includes many
proceedings that would not be heard by a jury, so reading the entire definition is not necessary.
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2 This element, while not derived from the statutory language, is inserted to distinguish criminal
conduct from conduct that might be constitutionally protected.

Connecticut Criminal Jury Instructions



4.5-8 Tampering with or Fabricating Physical
Evidence -- § 53a-155

Revised to November 17, 2015

The defendant is charged [in count __] with tampering with or fabricating physical evidence.
The statute defining this offense reads in pertinent part as follows:
a person is guilty of tampering with or fabricating physical evidence if, believing that
(a criminal investigation conducted by a law enforcement agency / an official
proceeding) is pending, or about to be instituted, (he/she) <insert as appropriate:>
e 853a-155 (a) (1): (alters / destroys / conceals / removes) any (record / document / thing)
with purpose to impair its verity or availability in such (criminal investigation / official
proceeding).
e 853a-155 (a) (2): (makes / presents / uses) any (record / document / thing) knowing it to
be false and with purpose to mislead a public servant who is or may be engaged in such
(criminal investigation / official proceeding).

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Criminal investigation or official proceeding

The first element is that the defendant believed that (a criminal investigation conducted by a law
enforcement agency / an official proceeding) was pending or about to be instituted. It does not
matter whether the (investigation / proceeding) was actually pending or not, as long as the
defendant believed that it was. An “official proceeding” is any proceeding held or that may be
held before any legislative, judicial, administrative, or other agency or official authorized to take
evidence under oath, including any referee, hearing examiner, commissioner or notary or other
person taking evidence in connection with any proceeding.

Element 2 - Tampering / fabricating physical evidence

The second element is that the defendant (tampered with / fabricated) physical evidence.

“Physical evidence” means any article, object, document, record or other item of physical
substance that is or is about to be produced or used as evidence in an official proceeding.

Element 3 - Intent to deceive
The third element is that the defendant <insert as appropriate:>
e (altered / destroyed / concealed / removed) any (record / document / item) with the
purpose of impairing its verity or availability in such proceeding.
e (made / presented / used) any (record / document / item) knowing it to be false and with
the purpose of misleading a public servant holding the (investigation / proceeding).

The defendant must have acted with the specific purpose or intent of (impairing the verity or

availability of the evidence / misleading and deceiving the public servant holding the official
proceeding). A person acts with intent when (his/her) conscious objective is to cause such result.
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4.5-9 Perjury -- § 53a-156

Revised to May 20, 2010

The defendant is charged [in count __] with perjury. The statute defining this offense reads in
pertinent part as follows:
a person is guilty of perjury if, in any official proceeding, (he/she) intentionally,
(under oath / in an unsworn foreign declaration), (makes a false statement / swears,
affirms or testifies falsely), to a material statement which (he/she) does not believe to
be true.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Testimony at an official proceeding
The first element is that the testimony was given at an official proceeding (under oath / in an
unsworn foreign declaration).?

An “official proceeding” is any proceeding held or that may be held before any legislative,
judicial, administrative or other agency or official authorized to take evidence under oath,
including any referee, hearing examiner, commissioner or notary or other person taking evidence
in connection with any proceeding. The defendant must have, in the presence of an officer
authorized to administer an oath, unequivocally taken upon (himself/herself) the obligation of an
oath.

Element 2 - Intentionally made false statement

The second element is that the defendant intentionally (made a false statement / swore, affirmed,
or testified falsely) knowing or believing the statement to be false. The testimony must have
been intentionally and deliberately given falsely and not through inadvertence or by mistake; that
i, it was the defendant’s specific intent to deceive, and the defendant made the statements
knowing or believing that they were false.

<See Intent: Specific, Instruction 2.3-1, and Knowledge, Instruction 2.3-3.>

The state must prove that the defendant made a statement that was untrue in fact and that the
defendant believed that it was false.

The truth or falsity of the defendant’s testimony cannot be proved solely on the basis of the
uncorroborated testimony of a single witness, even if you find that witness’s testimony credible.
Rather, it requires corroborated proof through independent and material facts and circumstances
supplementing the testimony of the single witness. The corroborative testimony must be of such
a character that, when taken in connection with all the other testimony, the falsity of the
testimony is established beyond a reasonable doubt.
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Element 3 - Material to the proceedings

The third element is that the statement made by the defendant was a statement material to the
proceedings. The test of materiality is whether the false testimony was capable of influencing or
had the potential to influence the fact finder in deciding the issues.?

[Affirmative Defense?
The statute defining this offense also defines an affirmative defense, which the defendant has
raised. <See Affirmative Defense, Instruction 2.9-1.>

The defendant claims that (he/she) was coerced into giving the false testimony. Coercion has
two elements. <Insert the elements from Coercion, Instruction 6.12-1.>]

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant gave
testimony at an official proceeding (under oath / in an unsworn foreign declaration), 2) the
defendant intentionally gave false testimony, and 3) the statement was material to the
proceedings.

[<If defendant has not raised the affirmative defense:>

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of perjury, then you shall find the defendant guilty. On the other hand, if you
unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.]

[<If defendant has raised the affirmative defense:>

If you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements of the crime of perjury, you shall then find the defendant not guilty and not consider the
defendant’s affirmative defense.

If you unanimously find that the state has proved beyond a reasonable doubt each of the
elements, then you shall consider the defendant’s affirmative defense. If you unanimously find
that the defendant has proved (his/her) defense by a preponderance of the evidence, then you
shall find the defendant not guilty. If you unanimously find that the defendant has not proved
(his/her) affirmative defense by a preponderance of the evidence, then you shall find the
defendant guilty.]

! The Uniform Unsworn Foreign Declarations Act was adopted by P.A. No. 10-33, effective
October 1, 2010. It applies to declarations made by person while physically located outside of
the United States. See General Statutes 88 1-65aa through 1-65hh for the requirements that must
be met to qualify as an unsworn foreign declaration.

2 1t may be inferred from proof of the falsity of the statement, that the defendant knew the
statement was false. State v. Kimber, 48 Conn. App. 234, 243, cert. denied, 245 Conn. 902
(1998); State v. Fantasia, 5 Conn. App. 552 (1985), cert. denied, 199 Conn. 806 (1986).
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% The materiality of the statement, as an element of perjury, is a question for the jury. United
States v. Gaudin, 515 U.S. 506, 522-23, 115 S. Ct. 2310, 132 L. Ed. 2d 444 (1995) (repudiating
prior case law that held it was a pure question of law for the court); see also State v. Paige, 304
Conn. 426, 446 (2012).

% The affirmative defense was added by P.A. No. 10-180, § 7, which became effective on June 8,
2010.

Commentary

On the *“one-witness-plus-corroboration” rule, see State v. lassogna, 95 Conn. App. 780,
787-92 (2006); State v. Meehan, 260 Conn. 372, 386-88 (2002); State v. Sanchez, 204 Conn. 472
(1987). A conviction cannot rest solely “on the basis of [a witness’s] in-court testimony
corroborated by her out-of-court written statement.” State v. lassogna, supra, 95 Conn. App.
791. The corroborative evidence “must tend to show the perjury independently of the testimony
which it is intended to corroborate.” State v. Sanchez, supra, 204 Conn. 482.

A defendant may be convicted of multiple counts of perjury arising from testimony
regarding the same general subject “when each false sworn statement requires its own proof of
falsity involving facts unique to that particular statement.” State v. Servello, 80 Conn. App. 313,
326 (2003), cert. denied, 267 Conn. 914 (2004).

A statement that is literally true, though unresponsive and misleading, is not punishable
as perjury. Bronston v. United States, 409 U.S. 352, 360, 93 S. Ct. 595, 34 L. Ed. 2d 568 (1973)
(“[t]he burden is on the questioner to pin the witness down to the specific object of the
questioner’s inquiry”).
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4.5-10 Hindering Prosecution in the First Degree -- 8
53a-165 and § 53a-165aa

Revised to December 1, 2007

Note: General Statutes § 53a-165 defines the offense of hindering prosecution. The degree
of the offense depends on the classification of the underlying crime. First degree, as
defined in § 53a-165aa, has the same underlying crime requirement as second degree, with
the additional element of the intent to intimidate or coerce the civilian population or a unit
of government.

The defendant is charged [in count __] with hindering prosecution in the first degree. The
statute defining this offense reads in pertinent part as follows:
a person is guilty of hindering prosecution in the first degree when such person
renders criminal assistance to another person who has committed a class A or B
felony or an unclassified felony for which the maximum penalty is imprisonment for
more than ten years and such person committed such felony with intent to intimidate
or coerce the civilian population or a unit of government.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Criminal assistance

The first element is that the defendant rendered criminal assistance. A person “renders criminal
assistance” when, with intent to prevent, hinder or delay the discovery or apprehension of, or the
lodging of a criminal charge against, a person whom (he/she) knows or believes has committed a
felony or is being sought by law enforcement officials for the commission of a felony, or with
intent to assist a person in profiting or benefiting from the commission of a felony, (he/she)
<insert as appropriate:>

e harbors or conceals such person. To “harbor” means to provide a place of protection to.

e warns such person of impending discovery or apprehension.

e provides such person with money, transportation, weapon, disguise or other means of
avoiding discovery or apprehension.

e prevents or obstructs, by means of force, intimidation or deception, anyone from
performing an act which might aid in the discovery or apprehension of such person or in
the lodging of a criminal charge against (him/her).

e suppresses, by an act of concealment, alteration or destruction, any physical evidence
which might aid in the discovery or apprehension of such person or in the lodging of a
criminal charge against (him/her).

e aids such person to protect or expeditiously profit from an advantage derived from such
crime.

Element 2- Third party felony

The second element is that (he/she) rendered criminal assistance to a person who committed a
class A or class B felony or an unclassified felony for which the maximum penalty is
imprisonment for more than ten years.
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According to the law, <insert crime> is a <insert classification of crime>. The elements of
<insert crime> are as follows: <See instruction on crime>.

Please bear in mind, however, that although the person to whom the defendant rendered
assistance must have actually committed <insert crime>, (he/she) need not have been arrested,
prosecuted, or convicted of the offense.

Element 3 - Third party intent

The third element is that such other person committed the <insert crime> with the specific intent
to coerce the civilian population or a unit of government. A person acts “intentionally” with
respect to a result when (his/her) conscious objective is to cause such result. <See Intent:
Specific, Instruction 2.3-1.>

“Coerce” means to compel or induce another to engage in conduct which such other person has a
legal right to abstain from engaging in, or to abstain from engaging in conduct in which such
other person has a legal right to engage, by means of instilling in such other person a fear if the
demand is not complied with.

“Civilian population” has its ordinary meaning, and you are to use that meaning. “Unit of
government” means any unit of any branch, subdivision or agency of the state, or any locality
within it.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant rendered
criminal assistance to <insert name of third party>, 2) <insert name of third party> committed
<insert crime allegedly committed by third party> and 3) <insert name of third party> intended
to coerce the civilian population or a unit of government.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of hindering prosecution in the first degree, then you shall find the defendant guilty.

On the other hand, if you unanimously find that the state has failed to prove beyond a reasonable

doubt any of the elements, you shall then find the defendant not guilty.

1 General Statutes § 53a-165.

Commentary
It is error to instruct the jury as a fact that the underlying crime was committed. The state
must prove that the person to whom assistance was rendered actually committed the crime, either
through a certificate of conviction or through independent evidence. State v. Rodriguez, 7 Conn.
App. 470, 472 (1986).
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4.5-11 Hindering Prosecution in the Second or Third
Degree -- § 53a-165, § 53a-166, and 8§ 53a-167

Revised to December 1, 2007

Note: General Statutes § 53a-165 defines the offense of hindering prosecution. The degree
of the offense depends on the classification of the underlying crime. See § 53a-166 (second
degree: class A or B felony or an unclassified felony for which maximum penalty is
imprisonment for more than 10 years); 8§ 53a-167 (third degree: class C or D felony or an
unclassified felony for which maximum penalty of imprisonment is less than 10 years but
more than one year).

The defendant is charged [in count __] with hindering prosecution in the (second / third)
degree. The statute defining this offense reads in pertinent part as follows:
a person is guilty of hindering prosecution in the (second / third) degree when such
person renders criminal assistance to another person who has committed <select
appropriate degree:>
e Second degree: a class A or class B felony or an unclassified felony for which the
maximum penalty is imprisonment for more than ten years.
e Third degree: a class C or class D felony or an unclassified felony for which the
maximum penalty is imprisonment for ten years or less but more than one year.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Criminal assistance

The first element is that the defendant rendered criminal assistance. A person “renders criminal
assistance” when, with intent to prevent, hinder or delay the discovery or apprehension of, or the
lodging of a criminal charge against, a person whom (he/she) knows or believes has committed a
felony or is being sought by law enforcement officials for the commission of a felony, or with
intent to assist a person in profiting or benefiting from the commission of a felony, (he/she)
<insert as appropriate:>

e harbors or conceals such person. To “harbor” means to provide a place of protection to.

e warns such person of impending discovery or apprehension.

e provides such person with money, transportation, weapon, disguise or other means of
avoiding discovery or apprehension.

e prevents or obstructs, by means of force, intimidation or deception, anyone from
performing an act which might aid in the discovery or apprehension of such person or in
the lodging of a criminal charge against (him/her).

e suppresses, by an act of concealment, alteration or destruction, any physical evidence
which might aid in the discovery or apprehension of such person or in the lodging of a
criminal charge against (him/her).

e aids such person to protect or expeditiously profit from an advantage derived from such
crime.
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Element 2- Third party felony
The second element is that (he/she) rendered criminal assistance to a person who committed
<insert as appropriate:>
e aclass A or class B felony or an unclassified felony for which the maximum penalty is
imprisonment for more than ten years.
e aclass C or class D felony or an unclassified felony for which the maximum penalty is
imprisonment for ten years or less but more than one year.

According to the law, <insert offense> is a <insert classification of offense>. The elements of
<insert crime> are as follows: <see instruction on offense>.

Please bear in mind, however, that although the person to whom the defendant rendered
assistance must have actually committed <insert offense>, (he/she) need not have been arrested,
prosecuted, or convicted of the offense.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant rendered
criminal assistance to <insert name of third party>, and 2) <insert name of third party>
committed <insert offense allegedly committed by third party>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of hindering prosecution in the (second / third) degree, then you shall find the
defendant guilty. On the other hand, if you unanimously find that the state has failed to prove
beyond a reasonable doubt any of the elements, you shall then find the defendant not guilty.

1 General Statutes § 53a-165.

Commentary
It is error to instruct the jury as a fact that the underlying crime was committed. The state
must prove that the person to whom assistance was rendered actually committed the crime, either
through a certificate of conviction or through independent evidence. State v. Rodriguez, 7 Conn.
App. 470, 472 (1986).
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4.6 CRIMES INVOLVING
CORRECTIONAL INSTITUTES AND
PRISONERS

4.6-1 Unauthorized Conveyance of Items into
Correctional or Humane Institution or to
Inmate -- § 53a-174 (a)

4.6-2 Possession of Weapon or Dangerous
Instrument in a Correctional Institution -- §
b3a-174a

4.6-3 Rioting at a Correctional Institution -- § 53a-
179b

4.6-4 Inciting to Riot at a Correctional Institution --
§ 53a-179c

4.6-5 Escape in the First Degree -- § 53a-169

4.6-6 Escape in the Second Degree -- § 53a-170

4.6-7 Escape from Custody -- § 53a-171 (a) (1)

4.6-8 Escape from Custody -- § 53a-171 (a) (2)
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4.6-1 Unauthorized Conveyance of Items into
Correctional or Humane Institution or to Inmate -- §
53a-174 (a)

Revised to April 23, 2010

The defendant is charged [in count __] with unauthorized conveyance of items into a
(correctional / humane) institution or to an inmate. The statute defining this offense reads in
pertinent part as follows:
any person not authorized by law who conveys or passes, or causes to be conveyed or
passed, into any (correctional / humane) institution or the grounds or buildings
thereof, or to any inmate of such an institution who is outside the premises thereof
and known to the person so conveying or passing or causing such conveying or
passing to be such an inmate any (controlled drug / intoxicating liquors / firearm /
weapon / dangerous instrument / explosive / United States currency / rope, ladder, or
other instrument or device for use in making, attempting or aiding an escape) shall be

guilty.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Without authorization
The first element is that the defendant was not authorized by law to do any of the acts
enumerated in the statute.

Element 2 - Conveyed unauthorized items into institution
The second element is that the defendant conveyed the following unauthorized item([s] into
<insert name of facility>.

<Insert one or more of the following:>

e any controlled drug. “Controlled drugs” are defined by statute as those drugs which
contain any quantity of a substance which has been designated as subject to the Federal
Controlled Substances Act, or which has been designated as a depressant or stimulant
drug pursuant to federal food and drug laws, or which has been designated by the
Commissioner of Consumer Protection as having a stimulant, depressant or
hallucinogenic effect upon the higher functions of the central nervous system and as
having a tendency to promote abuse or psychological or physiological dependence, or
both. Such controlled drugs are classifiable as amphetamine-type, barbiturate type,
cannabis- type, cocaine-type, hallucinogenic, morphine-type and other stimulant and
depressant drugs. Specifically excluded from controlled drugs and controlled substances
are alcohol, nicotine and caffeine.

e any intoxicating liquors.

e any (firearm / weapon / dangerous instrument / explosive) of any kind. <Insert
appropriate definition:>
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o “Firearm” means any sawed-off shotgun, machine gun, rifle, shotgun, pistol, revolver,
or other weapon, whether loaded or unloaded, from which a shot may be discharged.

o “Weapon” includes anything used or designed to be used in destroying, defeating, or
injuring an enemy.

o “Dangerous instrument” imeans any instrument, article or substance which, under the
circumstances in which it is used or attempted or threatened to be used, is capable of
causing death or serious physical injury. *“Serious physical injury” means physical
injury which creates a substantial risk of death, or which causes serious
disfigurement, serious impairment of health or serious loss or impairment of the
function of any bodily organ. It is important to note that the article need not be
inherently dangerous; all that is required is that the article was capable of causing
death or serious physical injury under the circumstances in which it was used. Any
article or substance, without limitation and even though harmless under normal use,
may be found by you to be a dangerous instrument if, under the circumstances of its
use or threatened or attempted use, it is capable of producing serious physical injury
or death. The state need not prove that in fact death or serious physical injury
resulted, only that the instrument had that potential under the circumstances.

o “Explosive” is any chemical compound, mixture, or device that functions by
explosion.

any United States currency.

any rope, ladder or other instrument or device for use in making, attempting, or aiding an

escape. The statute provides that “[t]he unauthorized conveying, passing or possession of

any rope or ladder or other instrument or device, adapted for use in making or aiding an
escape, into any such institution or the grounds or buildings thereof, shall be presumptive
evidence that it was so conveyed, passed or possessed for such use.” This means that if
you find that the defendant conveyed or passed into the institution or had in (his/her)
possession while in the institution any rope or ladder or other instrument or device
adapted for use in making or aiding an escape, then you may conclude, but are not
required to, that the defendant intended to use it for the purpose of making or aiding an
escape, provided of course that the inference drawn complies with the standards for
inferences as explained in connection with my instruction on circumstantial evidence.

The state alleges that the defendant (conveyed or passed / caused to be conveyed or passed) these
items <insert as appropriate:>

into <insert name of facility> by means of <insert specific allegations>.

to <insert name of inmate> while <insert name of inmate> was outside the premises of
<insert name of facility> and the defendant knew that <insert name of inmate> was an
inmate of <insert name of facility>.

Element 3 - Correctional institution

The third element is that <insert name of facility> is a (correctional / humane) institution. For
the purposes of this offense, institution includes the grounds and any buildings on the grounds.
<Insert the appropriate definition:>

A “correctional institution” is any correctional facility administered by the commissioner
of correction.
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e A “humane institution” is any (state mental hospital / community mental health center /
treatment facility for children and adolescents / any facility or program administered by
the (Department of Mental Health and Addiction Services / Department of Mental
Retardation / Department of Children and Families)).

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant’s actions were
not authorized by law, 2) the defendant conveyed or caused to be conveyed <insert the object
conveyed> into <insert name of facility>, and 3) <insert name of facility> is a (correctional /
humane) institution.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of conveying unauthorized items into an institution, then you shall find the
defendant guilty. On the other hand, if you unanimously find that the state has failed to prove
beyond a reasonable doubt any of the elements, you shall then find the defendant not guilty.

1 General Statutes § 17b-222.
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4.6-2 Possession of Weapon or Dangerous
Instrument in a Correctional Institution -- § 53a-
174a

Revised to April 23, 2010

The defendant is charged [in count __] with possession of a weapon or dangerous instrument in
a correctional institution. The statute defining this offense reads in pertinent part as follows:
a person is guilty of possession of a weapon or dangerous instrument in a correctional
institution when, being an inmate of such institution, (he/she) knowingly (makes /
conveys from place to place / has in (his/her) possession or under (his/her) control)
any (firearm / weapon / dangerous instrument / explosive / any substance or thing
designed to Kill, injure or disable).

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Inmate in a correctional institution

The first element is that the defendant at the time of the alleged offense was an inmate in <insert
name of facility> and that <insert name of facility> is a correctional institution. “Correctional
institution” means any correctional facility administered by the commissioner of correction.

Element 2 - Knowingly made, conveyed, possessed, or controlled

The second element is that the defendant knowingly (made / conveyed from place to place / had
in (his/her) possession or under (his/her) control) certain weapons or dangerous instruments. In
this case, it is alleged that the defendant <insert allegations and type of weapon>.

“Knowingly” means that (he/she) was aware that (he/she) (possessed / made / conveyed / had
under (his/her) control) <insert type of weapon>. <See Knowledge, Instruction 2.3-3.>

[“Possess” means to have physical possession or otherwise to exercise dominion or control over
tangible property.]

Element 3 - Weapon or dangerous instrument

The third element is that the item[s] the defendant had in (his/her) possession was a (firearm /
weapon / dangerous instrument / explosive / a substance or thing designed to kill, injure, or
disable>. <Insert the appropriate definition:>

e “Firearm” means any sawed-off shotgun, machine gun, rifle, shotgun, pistol, revolver, or
other weapon, whether loaded or unloaded, from which a shot may be discharged.

e “Weapon” includes anything used or designed to be used in destroying, defeating, or
injuring an enemy.

e “Dangerous instrument” means any instrument, article or substance which, under the
circumstances in which it is used or attempted or threatened to be used, is capable of
causing death or serious physical injury. “Serious physical injury” means physical injury
which creates a substantial risk of death, or which causes serious disfigurement, serious
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impairment of health or serious loss or impairment of the function of any bodily organ. It
Is important to note that the article need not be inherently dangerous; all that is required is
that the article was capable of causing death or serious physical injury under the
circumstances in which it was used. Any article or substance, without limitation and
even though harmless under normal use, may be found by you to be a dangerous
instrument if, under the circumstances of its use or threatened or attempted use, it is
capable of producing serious physical injury or death. The state need not prove that in
fact death or serious physical injury resulted, only that the instrument had that potential
under the circumstances.

e “Explosive” is any chemical compound, mixture, or device that functions by explosion.t

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was an inmate
at a correctional institution, 2) the defendant knowingly (made/ conveyed / possessed / had under
(his/her) control) a weapon, and 3) the weapon was a <insert type of weapon>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of possession of a weapon or dangerous instrument in a correctional institution, then
you shall find the defendant guilty. On the other hand, if you unanimously find that the state has
failed to prove beyond a reasonable doubt any of the elements, you shall then find the defendant
not guilty.

L Also see definition in General Statutes § 29-343.
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4.6-3 Rioting at a Correctional Institution -- § 53a-
179b

Revised to December 1, 2007

The defendant is charged [in count __] with rioting at a correctional institution. The statute
defining this offense reads in pertinent part as follows:
a person is guilty of rioting at a correctional institution when (he/she) (incites /
instigates / organizes / connives at / causes / aids / abets / assists / takes part in) any
(disorder / disturbance / strike / riot / organized disobedience to the rules and
regulations of such institution).

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Rioting

The first element is that the defendant (incited / instigated / organized / connived at / caused /
aided / abetted / took part in) any (disorder / disturbance / strike / riot / organized disobedience to
the rules and regulations of the institution) at <insert name of facility>.

The words “incites, instigates, organizes, connives at, causes, aids, abets, or takes part” have
their ordinary meaning. The words “disorder, disturbance, strike, riot, and organized
disobedience to the rules and regulations” also have their ordinary meaning. There is no
requirement that any particular number of persons take part in any incident.

Element 2 - Intent
The second element is that the defendant acted wilfully, that is, not accidentally or inadvertently.
<Review the evidence as to the defendant’s participation in the disturbance.>?

Element 3 - At a correctional institution
The third element is that <insert name of facility> is a correctional institution. A “correctional
institution” is any correctional facility administered by the commissioner of correction.

Conclusion

In summary, the state must prove beyond a reasonable doubt that the defendant 1) <insert
specific allegations> at <insert name of facility>, 2) the defendant acted wilfully, and 3) <insert
name of facility> is a correctional institution.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of rioting at a correctional institution, then you shall find the defendant guilty. On
the other hand, if you unanimously find that the state has failed to prove beyond a reasonable
doubt any of the elements, you shall then find the defendant not guilty.

! State v. Nixon, 32 Conn. App. 224, 246 (1993), aff’d on other grounds, 231 Conn. 545 (1995).
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2 See State v. Nixon, supra, 32 Conn. App. 250 (rioting at a correctional institute is a general
intent crime). See also State v. Robinson, 227 Conn. 711, 743-44 (1993) (that the defendant had
slashed the neck of a correction officer would not, by itself, be enough to satisfy this element;
there must be some evidence that the defendant had actively participated in the riot, such as
exhorting other inmates to take place in the disturbance).
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4.6-4 Inciting to Riot at a Correctional Institution --
§ 53a-179c¢

Revised to December 1, 2007

The defendant is charged [in count __] with inciting to riot at a correctional institution. The
statute defining this offense reads in pertinent part as follows:
a person is guilty of inciting to riot at a correctional institution when (he/she) (incites
/ instigates / organizes / connives at / causes / aids / abets / takes part in) any meeting
of inmates of a correctional institution, the purpose of which is to foment (unrest /
disorder / disturbance / strike / riot / organized disobedience to the rules and
regulations of the institution).

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Meeting of inmates

The first element is that the defendant (incited / instigated / organized / connived at / caused /
aided / abetted / took part in) a meeting of inmates at <insert name of facility>. The words
“incites, instigates, organizes, connives at, causes, aids, abets, or takes part” have their ordinary
meaning. There is no requirement that any particular number of persons take part in such
meeting.!

Element 2 - Incitement

The second element is that the purpose of such meeting was to foment (unrest / disorder /
disturbance / strike / riot / organized disobedience to the rules and regulations of the institution).
The words “disorder, disturbance, strike, riot, and organized disobedience to the rules and
regulations” have their ordinary meaning. It does not matter whether the defendant intended to
commit a crime when (he/she) so acted. Such act, however, must be done wilfully, that is, not
accidentally or inadvertently.

The statute does not require that the defendant specifically intended to cause the (disturbance /
unrest / disorder / strike / riot / organized disobedience to the rules and regulations of the
institution).? The state must prove, however, that the defendant knew that the purpose of the
meeting was to foment (unrest / disorder / disturbance / strike / riot / organized disobedience to
the rules and regulations of the institution). <See Knowledge, Instruction 2.3-3.>

Element 3 - At a correctional institution
The third element is that <insert name of facility> is a correctional institution. A “correctional
institution” is any correctional facility administered by the commissioner of correction.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant (incited /
instigated / organized / connived at / caused / aided / abetted / took part in) a meeting, 2) the
purpose of the meeting was to <insert specific allegations>, and 3) the meeting took place at a
correctional institution.
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If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of inciting riot at a correctional institution, then you shall find the defendant guilty.
On the other hand, if you unanimously find that the state has failed to prove beyond a reasonable
doubt any of the elements, you shall then find the defendant not guilty.

! State v. Nixon, 32 Conn. App. 224, 246 (1993), aff’d on other grounds, 231 Conn. 545 (1995).

2 See State v. Nixon, supra, 32 Conn. App. 249-50 (inciting to riot at a correctional institution is a
general intent crime). “From a policy standpoint, the court [in State v. Pascucci, 164 Conn. 69,
73 (1972),] reasoned that ‘[t]he dangers which the statute seeks to obviate could arise from acts
which, although in no way intended to produce danger, readily could give rise to disorder,
disturbance, strike or riot.”” Id.
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4.6-5 Escape in the First Degree -- § 53a-169

Revised to December 1, 2007

Note: This statute has seven subsections defining the circumstances of escape.
Subsections (a) (1), (2), (3) and (6) involve an actual escape from a place of confinement;
subsections (a) (4) and (5) involve a failure to return to an institution from an authorized
absence; subsection (a) (7) involves leaving the statute while under the jurisdiction of the
Psychiatric Review Board. This instruction is therefore divided into 3 parts.

The defendant is charged [in count __] with escape in the first degree. The statute defining this
offense reads in pertinent part as follows:

a person is guilty of escape in the first degree if (he/she) <insert as appropriate:>

e escapes from:

0 a correctional institution.

o any public or private, nonprofit halfway house, group home or mental health facility
or community residence to which (he/she) was transferred and (he/she) is in the
custody of the commissioner of correction or is required to be returned to the custody
of said commissioner upon (his/her) releasefrom such facility.

o awork detail or school on the premises of the correctional institution.

o0 a hospital for mental illness in which (he/she) has been confined by court order.

e fails to return from:

0 an authorized furlough.

0 an authorized work release or education release.

e while under the jurisdiction of the Psychiatric Security Review Board, but not confined to

a hospital for mental illness, (he/she) leaves the state without authorization of the board.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

1. Subsections (a) (1), (2), (3), or (6)

Element 1 - Confinement
The first element is that the defendant was confined to <include as appropriate:>

e acorrectional institution.

e apublic or private, nonprofit halfway house, group home or mental health facility or
community residence to which (he/she) was transferred and (he/she) is (in the custody of
the commissioner of correction / is required to be returned to the custody of said
commissioner upon (his/her) release from such facility).

e awork detail or school on the premises of a correctional institution. Premises of a
correctional institution includes the grounds and buildings of the correctional institution.

e a hospital for mental illness by court order.

A “correctional institution” is any correctional facility administered by the commissioner of
correction.?
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Element 2 - Escaped
The second element is that the defendant escaped from that institution. Escape means to
voluntarily leave or depart from.

Conclusion
In summary, the state must prove beyond a reasonable doubt that 1) the defendant was confined
to <insert name and type of facility> and 2) the defendant escaped from that institution.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of escape in the first degree, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.

2. Subsections (a) (4) or (5)

Element 1 - Authorized release

The first element is that the defendant was on <insert as appropriate>:
e afurlough
e awork release
e aneducation release

authorized by the commissioner of correction.

Element 2 - Failed to return
The second element is that defendant failed to return to <insert name of facility>.

Conclusion
In summary, the state must prove beyond a reasonable doubt that the defendant was on an
authorized <insert type of leave> and failed to return to <insert name of facility>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of escape in the first degree, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.

3. Subsection (a) (7)

Element 1 - Jurisdiction of the Psychiatric Security Review Board
The first element is that the defendant was under the jurisdiction of the Psychiatric Security
Review Board, but not confined to a hospital for mental illness.

Element 2 - Left the state

The second element is that the defendant left the state of Connecticut without authorization from
the board.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was under the
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jurisdiction of the Psychiatric Security Review Board and 2) the defendant left the state of
Connecticut without the board’s authorization.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of escape in the first degree, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.

! General Statutes § 53a-168 defines “correctional institution” for purposes of this offense.

Commentary

“The unifying overall theme of 8 53a-169 is that an individual will risk punishment for
‘escape’ for an unauthorized departure from, or failure to return to, whatever may be designated
as his place of incarceration or confinement.” State v. Lubus, 216 Conn. 402, 409 (1990).
Failure to report to a supervisory officer, even if on multiple occasions, may not be punished as
an escape. State v. Woods, 234 Conn. 301, 311 (1995). “While failure to report may be evidence
that the defendant has left his designated place of confinement, it is not enough, standing alone,
to prove an unauthorized physical departure from the designated place of confinement. Such a
departure is necessary for there to be an ‘escape’ within the meaning of 8 53a-169 (a) (2).” Id.;
see also State v. Bember, 39 Conn. App. 407, 411 (1995).

Illegality of the confinement is not a defense. State v. Kyles, 169 Conn. 438, 441 (1975).
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4.6-6 Escape in the Second Degree -- § 53a-170

Revised to December 1, 2007

The defendant is charged [in count __] with escape in the second degree. The statute defining
this offense reads in pertinent part as follows:

a person is guilty of escape in the second degree if (he/she) escapes from any

correctional institution while employed at work outside such correctional institution.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Confinement

The first element is that defendant at the time of the escape was confined in a correctional
institution. A “correctional institution” is any correctional facility administered by the
commissioner of correction.t

Element 2 - Escaped
The second element is that the defendant escaped from that facility. “Escape” means to
voluntarily leave or depart from.

Element 3 - While at outside employment

The third element is that the escape occurred while the defendant was employed at work outside
the correctional institution to which (he/she) was confined. In this case, it is alleged that the
defendant was employed at <insert name of workplace> and voluntarily left this place of
employment without authorization or permission from someone in charge of the defendant.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was confined
to a correctional institution, 2) the defendant escaped from that institution, and 3) the escape
occurred while the defendant was employed at work outside the institution.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of escape in the second degree, then you shall find the defendant guilty. On the
other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.

! General Statutes § 53a-168 defines “correctional institution” for purposes of this offense.
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4.6-7 Escape from Custody -- § 53a-171 (a) (1)

Revised to December 1, 2007 (modified August 1, 2008)

The defendant is charged [in count __] with escape from custody. The statute defining this
offense reads in pertinent part as follows:
a person is guilty of escape from custody if such person escapes from custody.

For you to find the defendant guilty of this crime, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - In custody

The first element is that the defendant was in custody. “Custody” means restraint by a public
servant pursuant to (an arrest / court order [other than a Probate Court order]) directed against a
person who is not in the custody of the Commissioner of Correction when such order is issued.
“Public servant” means an (officer or employee of government or a quasi-public agency, elected
or appointed / any person participating as advisor, consultant or otherwise, paid or unpaid, in
performing a governmental function).

[<If custody was pursuant to arrest:> To constitute an arrest, there must be an actual or
constructive seizure or detention of the person, performed with the intention to effect an arrest
and so understood by the person detained. The presence of a formal declaration of arrest or
control over the person or actual restraint of the person is not determinative of an arrest. A
person is seized when, by means of physical force or show of authority, (his/her) freedom of
movement is restrained. The test is whether in view of all the circumstances surrounding the
incident, a reasonable person would have believed that (he/she) was not free to leave.']

Element 2 - Escaped
The second element is that the defendant escaped from such custody. Escape has its ordinary
meaning. It means to leave custody without the permission of the keeper.

Conclusion
In summary, the state must prove beyond a reasonable doubt that 1) the defendant was in
custody, and 2) that (he/she) escaped from that custody.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of escape from custody, then you shall find the defendant guilty. On the other hand,
if you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

! See State v. Laws, 37 Conn. App. 276, 282-84, cert. denied, 234 Conn. 907 (1995).
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Commentary

“No specific intent is necessary to commit the crime of escape. The ordinary intent
required to constitute the crime of escape is the intent to voluntarily do the act that results in the
unlawful liberation from lawful custody.” State v. Laws, supra, 37 Conn. App. 284; see also
State v. Roy, 173 Conn. 35, 45-48 (1977).

“Precisely when an arrest occurs is a question of fact which depends on an evaluation of
all the surrounding circumstances.” (Internal quotation marks omitted.) State v. Laws, supra, 37
Conn. App. 282.

Sentence Enhancer

Section 53a-171 (b) provides an enhanced penalty if the defendant has been arrested for,
charged with or convicted of a felony. The jury must find this fact proved beyond a reasonable
doubt. See Sentence Enhancers, Instruction 2.11-4.
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4.6-8 Escape from Custody -- § 53a-171 (a) (2)

Revised to December 1, 2007 (modified June 13, 2008)

The defendant is charged [in count __] with escape from custody. The statute defining this
offense reads in pertinent part as follows:
a person is guilty of escape from custody if such person has been convicted as
delinquent, has been committed to the department of children and families, and
<insert as appropriate:>
e fails to return from a leave authorized by the commissioner of children and families.
e escapes from a state or private facility or institution in which such person has been
assigned or placed by the commissioner of children and families.

For you to find the defendant guilty of this crime, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Delinquent committed to DCF
The first element is that the defendant has been convicted as a delinquent and committed to the
department of children and families.

Element 2 - Escaped
The second element is that that the defendant <insert as appropriate:>
e failed to return from a leave authorized by the commissioner of children and families.
e escaped from a state or private facility or institution in which such person has been
assigned or placed by the commissioner of children and families. Escape has its ordinary
meaning. It means to leave custody without the permission of the keeper.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant has been
convicted as a delinquent and committed to the department of children and families, and 2)
(he/she) (failed to return from an authorized leave / escaped from <insert name of facility> to
which the defendant had been assigned or placed by the commissioner of children and families).

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of escape from custody, then you shall find the defendant guilty. On the other hand,
if you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

Commentary

Sentence Enhancer

Section 53a-171 (b) provides an enhanced penalty if the defendant has been arrested for,
charged with or convicted of a felony. The jury must find this fact proved beyond a reasonable
doubt. See Sentence Enhancers, Instruction 2.11-4.
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4.7 VIOLATING CONDITIONS OF
RELEASE

4.7-1 Violating Conditions of Release -- § 53a-222
and § 53a-222a
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4.7-1 Violating Conditions of Release -- § 53a-222
and § 53a-222a

New, June 13, 2008

Note: If the underlying crime is a felony, then this offense is first degree; if the underlying
crime is a misdemeanor or motor vehicle violation for which a sentence to a term of
imprisonment may be imposed, then this offense is a second degree. Public Acts 2007, No.
07-123, 88 3-4, separated the prior offense of Violating Conditions of Release in § 53a-222
into first and second degree, effective October 1, 2007.

The defendant is charged [in count __] with violating conditions of release in the (first / second)
degree. The statute defining this offense reads in pertinent part as follows:
a person is guilty of violation of conditions of release in the (first / second) degree
when, while charged with the commission of a (felony / misdemeanor / motor vehicle
violation for which a sentence to a term of imprisonment may be imposed), such
person is released and intentionally violates one or more of the imposed conditions on
release.

For you to find the defendant guilty of this crime, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Charged with the commission of a crime

The first element is that the defendant was charged with the commission of a (felony /
misdemeanor / motor vehicle violation for which a sentence to a term of imprisonment may be
imposed). There was evidence in this case that the defendant was charged with <identify the
offense>. As a matter of law, <identify the offense> is a (felony / misdemeanor / motor vehicle
violation for which a sentence to a term of imprisonment may be imposed).

Element 2 - Released with conditions
The second element is that the defendant was released with conditions.t <Describe conditions of
release.>

Element 3 - Violated condition of release
The third element is that the defendant violated one or more of the conditions of release. The
state alleges that (he/she) violated the conditions of (his/her) release by <describe allegations>.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was charged
with the commission of a (felony / misdemeanor / motor vehicle violation for which a sentence
to a term of imprisonment may be imposed), 2) (he/she) was released on the condition that
<describe conditions>, and 3) (he/she) violated one or more of those conditions.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of violation of conditions of release, then you shall find the defendant guilty. On the
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other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.

! Pursuant to § 54-63c (a) (authorizing law enforcement officers to release a person on a written
promise to appear or after posting bond, but not authorizing them to set conditions or alter
conditions set by the court), 8 54-63d (c) (authorizing bail commissioners to impose non-
financial conditions of release), or 8§ 54-64a (c) (authorizing the court to set non-financial
conditions of release).

Connecticut Criminal Jury Instructions



PART 5: CRIMES AGAINST LIFE

5.1 MURDER AND MANSLAUGHTER

5.2 AFFIRMATIVE DEFENSE OF EXTREME
EMOTIONAL DISTURBANCE

5.3 MANSLAUGHTER, MISCONDUCT, AND
NEGLIGENT HOMICIDE WITH A
MOTOR VEHICLE

54 FELONY MURDER AND ARSON
MURDER

5.5 CAPITAL FELONY OR MURDER WITH
SPECIAL CIRCUMSTANCES
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5.1 MURDER AND MANSLAUGHTER
5.1 Introduction to Murder and Manslaughter
5.1-1 Murder -- § 53a-54a (a)

5.1-2 Manslaughter in the First Degree (Intentional)
-- § 53a-55 (a) (1)

5.1-3 Manslaughter in the First Degree (Reckless
Indifference) -- § 53a-55 (a) (3)

5.1-4 Manslaughter in the Second Degree -- § 53a-56
(a) (1)

5.1-5 Manslaughter with a Firearm -- § 53a-55a and
§ 53a-56a

5.1-6 Criminally Negligent Homicide -- § 53a-58

5.1-7 Manslaughter in the Second Degree (Aiding
Suicide) -- 8 53a-56 (a) (2)
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5.1 Introduction to Murder and Manslaughter

Revised to December 1, 2007

Intent

Murder and intentional manslaughter are specific intent crimes. State v. Prioleau, 235
Conn. 274, 322 (1995) (“defendant must have had the conscious objective to cause the death of
the victim”); State v. Harris, 49 Conn. App. 121, 128 (1998) (the intent required for intentional
manslaughter is the intent to cause serious physical injury). The statutory definition of intent in
General Statutes § 53a-3 (11) is applicable to murder and intentional manslaughter only so far as
it refers to intent to cause a result, NOT intent to engage in proscribed conduct. State v. Austin,
244 Conn. 226, 235-36 (1998); State v. Maia, 48 Conn. App. 677, 685-88, cert. denied, 245
Conn. 918 (1998).

Reckless indifference manslaughter, manslaughter in the second degree, and criminally
negligent homicide are general intent crimes. State v. Edwards, 214 Conn. 57, 67 (1990)
(reckless indifference manslaughter); State v. Hallowell, 61 Conn. App. 463, 467 (2001)
(reckless indifference manslaughter); State v. Sotomayor, 61 Conn. App. 364, 380 (manslaughter
in the first degree and manslaughter in the second degree are distinguished by the level of
recklessness), appeal dismissed, 260 Conn. 179, cert. denied, 537 U.S. 922, 123 S. Ct. 313, 154
L. Ed. 2d 212 (2002).

Intoxication

Intoxication is relevant to the defendant’s capacity to form a specific intent. State v.
Rivera, 223 Conn. 41, 50 (1992). It does not apply to general intent crimes. State v. Austin, 244
Conn. 226, 239 (1998). If the jury is instructed on lesser included offenses of general intent and
on intoxication, this distinction must be made clear.

See Intoxication, Instruction 2.7-1, and its commentary.

Simultaneous intent

A defendant may simultaneously intend to cause death and intend to cause serious
physical injury, justifying convictions of both attempted murder and intentional assault for the
same act against the same victim. State v. Murray, 254 Conn. 472, 479-83 (2000); State v.
Williams, 237 Conn. 748, 754-57 (1996).

Transferred intent

“[T]he principle of ‘transferred intent” was created to apply to the situation of an accused
who intended to kill a certain person and by mistake killed another. His intent is transposed from
the person to whom it was directed to the person actually killed.” State v. Hinton, 227 Conn.
301, 306 n.8 (1993). When multiple victims die as the result of the defendant’s actions, the fact
that the defendant only intended to kill one of them does not prevent that intent from being
“transferred” to all of the victims; i.e., the unintended deaths are not reduced to manslaughter as
long as the defendant had the intent to kill someone. Id., 306-11. The doctrine of transferred
intent does not logically apply to attempted murder. Id., 317.

Lesser Included Offenses
“Lesser included offense instructions are frequently appropriate in cases when the
defendant is charged with murder.” (Internal quotation marks omitted.) State v. Smith, 262
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Conn. 453, 470 (2003). “[T]he critical element distinguishing murder from its lesser included
offenses is intent, often the most significant and, at the same time, the most elusive element of
the crime charged.” (Internal quotation marks omitted.) Id. “If the evidence suggests at least a
possibility that the defendant acted with a lesser intent than that of the specific intent to kill,” the
defendant is entitled to a lesser included offense instruction. (Internal quotation marks omitted.)
Id.

“[1]nherent in a trial court’s decision to charge on lesser included offenses is a finding
that the defendant’s state of mind may fall within one of many requisite mental states.
Therefore, the trial court’s charge on lesser included offenses, which occurs prior to the jury’s
deliberations, merely informs the consciousness of the jurors that the defendant’s particular state
of mind at the time he committed the crime may fall within one of many requisite mental states
and that each requisite mental state serves as an element for a distinct crime.” State v. Tomlin,
266 Conn. 608, 639 (2003) (finding error in court’s refusal to instruct on manslaughter in the
second degree and criminally negligent homicide).

“Permitting the jury to find the defendant guilty of a lesser charge of homicide than that
charged, where the evidence supports such a finding, does not violate the defendant’s sixth
amendment right to notice. By the charge on the greater offense of murder, the defendant is put
on notice that he will be put on trial for his action in causing the death of another person. Thus,
having been given notice of the most serious degree of culpable intent by the murder indictment,
he is implicitly given notice of those lesser included homicides that require a less serious degree
of culpable intent.” State v. Rodriguez, 180 Conn. 382, 405 (1980).

With a firearm

Manslaughter in the first degree or second degree with a firearm is a lesser included
offense of murder only when the allegations in the charging documents include the use of a
firearm. State v. Falcon, 26 Conn. App. 259, 266 (1991), cert. denied, 221 Conn. 911 (1992).

Applicability of self-defense to lesser included offenses

Self-defense is applicable to the lesser included offenses of manslaughter in the first
degree, manslaughter in the second degree, and criminally negligent homicide. State v.
Harrison, 32 Conn. App. 687, 695, cert. denied, 227 Conn. 932 (1993). Self-defense is not
incompatible with a charge of manslaughter in the second degree. “Conduct may be a ‘gross
deviation from the standard of conduct that a reasonable person would observe in the situation’;
General Statutes § 53a-3 (13); but, at the same time, may be wholly justified if the defendant’s
beliefs are reasonable from the perspective of that defendant.” State v. Hall, 213 Conn. 579, 586
(1990).

Defenses
Extreme emotional disturbance

General Statutes § 53a-54a (a) provides in pertinent part that “it shall be an affirmative
defense that the defendant committed the proscribed act or acts under the influence of extreme
emotional disturbance for which there was a reasonable explanation or excuse, the
reasonableness of which is to be determined from the viewpoint of a person in the defendant’s
situation under the circumstances as the defendant believed them to be, provided nothing
contained in this subsection shall constitute a defense to a prosecution for, or preclude conviction
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of, manslaughter in the first degree or any other crime.” See Affirmative Defense of Extreme
Emotional Disturbance, Instruction 5.2-1.

Self-defense
See Self-Defense and Defense of Others, Instruction 2.8-1.

Intoxication
“Intoxication is not a defense to murder, but is relevant to the capacity to form specific
intent.” (Internal quotation marks omitted.) State v. Rivera, supra, 223 Conn. 50.

Attempt

“Manslaughter committed without an intent to cause the death of another . . . is analogous
to . . . involuntary manslaughter.” (Citations omitted.) State v. Almeda, 189 Conn. 303, 308
(1983). There is no logic to attempting to commit involuntary manslaughter, hence attempted
manslaughter is not a cognizable crime. Id., 309.

Accessorial liability

Accessory to manslaughter is a cognizable crime. State v. Harris, supra, 49 Conn. App.
128-29.
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5.1-1 Murder -- § 53a-54a (a)

Revised to December 1, 2007

The defendant is charged [in count__] with murder. The statute defining this offense reads in
pertinent part as follows:
a person is guilty of murder when, with intent to cause the death of another person,
(he/she) causes the death of such person or of a third person.t

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Intent to cause death

The first element is that the defendant specifically intended to cause the death of another person.
There is no particular length of time necessary for the defendant to have formed the specific
intent to kill. A person acts “intentionally” with respect to a result when (his/her) conscious
objective is to cause such result. <See Intent: Specific, Instruction 2.3-1.>

The intent to cause death may be inferred from circumstantial evidence. <See Evidence of Intent,
Instruction 2.3-2.>

The type and number of wounds inflicted, as well as the instrument used, may be considered as
evidence of the perpetrator’s intent, and from such evidence an inference may be drawn that
there was intent to cause a death. Any inference that may be drawn from the nature of the
instrumentality used and the manner of its use is an inference of fact to be drawn by you upon
consideration of these and other circumstances in the case in accordance with my previous
instructions.? [<Insert if warranted by evidence:> Declarations and conduct of the accused
before or after the infliction of wounds may be considered if you find they tend to show the
defendant’s intent.] This inference is not a necessary one; that is, you are not required to infer
intent from the defendant’s alleged conduct, but it is an inference you may draw if you find it is
reasonable and logical and in accordance with my instructions on circumstantial evidence.

Element 2 - Caused death

The second element is that the defendant, acting with the intent to cause the death of another
person, caused the death of <insert name of decedent>.

[<If transferred intent is applicable:> It is not necessary for a conviction of murder that the state
prove that the defendant intended to kill the person whom (he/she) did in fact kill. It is sufficient
if the state proves that, acting with the intent to kill a person, (he/she) in fact killed a person.]

This means that the defendant’s conduct was the proximate cause of the decedent’s death. You

must find it proved beyond a reasonable doubt that <insert name of decedent> died as a result of
the actions of the defendant. <See Proximate Cause, Instruction 2.6-1.>
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Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant intended to
cause the death of another person, and 2) in accordance with that intent, the defendant caused the
death of <insert name of decedent>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of murder, then you shall find the defendant guilty. On the other hand, if you
unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

! The language “or of a third person” “specifically provides for intent to be transferred from the
target of the defendant’s conduct to an unintended victim.” State v. Hinton, 227 Conn. 301, 316
(1993).

2 DO NOT instruct jurors “that one who uses a deadly weapon on the vital part of another “will
be deemed to have intended’ the probable result of that act and that from such a circumstance the
intent to Kkill properly may be inferred.” State v. Aponte, 259 Conn. 512, 522 (2002). See also
State v. LaSalle, 95 Conn. App. 263, 273-77 (reviewing court’s instructions on inference of
intent), cert. denied, 279 Conn. 908 (2006).

Connecticut Criminal Jury Instructions



5.1-2 Manslaughter in the First Degree (Intentional)
-- §53a-55 (a) (1)

Revised to December 1, 2007

The defendant is charged [in count __] with manslaughter in the first degree. The statute
defining this offense reads in pertinent part as follows:
a person is guilty of manslaughter in the first degree when with intent to cause serious
physical injury to another person, (he/she) causes the death of such person or of a
third person.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Intent to cause serious physical injury

The first element is that the defendant specifically intended to cause serious physical injury to
another person. “Serious physical injury” is something more serious than mere physical injury,
which is defined as “impairment of physical condition or pain.” It is more than a minor or
superficial injury. It is defined by statute as “physical injury which creates a substantial risk of
death, or which causes serious disfigurement, serious impairment of health or serious loss or
impairment of the function of any bodily organ.” You will note that the basis of the charge
under this statute is not that the defendant intended to kill, but that he intended to inflict serious
physical injury.

A person acts “intentionally” with respect to a result when (his/her) conscious objective is to
cause such result. <See Intent: Specific, Instruction 2.3-1.>

The intent to cause serious physical injury may be inferred from circumstantial evidence. <See
Evidence of Intent, Instruction 2.3-2.>

Element 2 - Caused death
The second element is that the defendant, acting with the intent to cause serious physical injury
to another person, caused the death of <insert name of decedent>.

[<If transferred intent is applicable:> It is not necessary for a conviction of intentional
manslaughter that the state prove that the defendant intended to kill the person whom (he/she)
did in fact kill. 1t is sufficient if the state proves that, acting with the intent to cause serious
physical injury to a person, (he/she) in fact killed a person.]

This means that the defendant’s conduct was the proximate cause of the decedent’s death. You

must find it proved beyond a reasonable doubt that <insert name of decedent> died as a result of
the actions of the defendant. <See Proximate Cause, Instruction 2.6-1.>
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Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) that the defendant intended
to cause serious physical injury to another person, and 2) in accordance with that intent, the
defendant caused the death of <insert name of decedent>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of manslaughter in the first degree, then you shall find the defendant guilty. On the
other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.
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5.1-3 Manslaughter in the First Degree (Reckless
Indifference) -- § 53a-55 (a) (3)

Revised to December 1, 2007

The defendant is charged [in count __] with manslaughter in the first degree. The statute
defining this offense reads in pertinent as follows:
a person is guilty of manslaughter in the first degree when under circumstances
evincing an extreme indifference to human life, (he/she) recklessly engages in
conduct which creates a grave risk of death to another person, and thereby causes the
death of another person.

For the defendant to be found guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Conduct creating a grave risk of death
The first element is that the defendant engaged in conduct that created a grave risk of death.

Element 2 - Recklessness

The second element is that the defendant acted recklessly. A person acts “recklessly” with
respect to a result or circumstances when (he/she) is aware of and consciously disregards a
substantial and unjustifiable risk that such result will occur or that such circumstances exist.
<See Recklessness, Instruction 2.3-4.>

Element 3 - Extreme indifference to human life

The third element is that the defendant’s conduct demonstrated an extreme indifference to human
life. “Indifference” means simply not caring. It means lacking any interest in a matter one way
or the other. Extreme means existing in the highest or greatest possible degree. Extreme
indifference is more than ordinary indifference. It is synonymous with excessive and is the
greatest departure from the ordinary. What evinces an extreme indifference to human life is a
question of fact.

Element 4 - Caused death

The fourth element is that the defendant’s conduct caused the death of <insert name of
decedent>. This means that the defendant’s conduct was the proximate cause of the decedent’s
death. You must find it proved beyond a reasonable doubt that <insert name of decedent> died
as a result of the actions of the defendant. <See Proximate Cause, Instruction 2.6-1.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant engaged in
conduct that created a grave risk of death, 2) the defendant acted recklessly, 3) (he/she) acted
under circumstances evincing an extreme indifference to human life, and 4) the defendant caused
the death of <insert name of decedent>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of manslaughter in the first degree, then you shall find the defendant guilty. On the
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other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.
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5.1-4 Manslaughter in the Second Degree -- § 53a-56
(@) (1)

Revised to December 1, 2007

The defendant is charged [in count __] with manslaughter in the second degree. The statute
defining this offense reads in pertinent part as follows:

a person is guilty of manslaughter in the second degree when (he/she) recklessly

causes the death of another person.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Caused death

The first element is that the defendant caused the death of <insert name of decedent>. This
means that the defendant’s conduct was the proximate cause of the decedent’s death. You must
find it proved beyond a reasonable doubt that <insert name of decedent> died as a result of the
actions of the defendant. <See Proximate Cause, Instruction 2.6-1.>

Element 2 - Recklessness

The second element is that the defendant’s actions that resulted in the death of <insert name of
decedent> were reckless. A person acts “recklessly” with respect to a result or circumstances
when (he/she) is aware of and consciously disregards a substantial and unjustifiable risk that
such result will occur or that such circumstances exist. <See Recklessness, Instruction 2.3-4.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant caused the
death of <insert name of decedent>, and 2) the defendant’s actions that resulted in the death were
reckless.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of manslaughter in the second degree, then you shall find the defendant guilty. On
the other hand, if you unanimously find that the state has failed to prove beyond a reasonable
doubt any of the elements, you shall then find the defendant not guilty.
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5.1-5 Manslaughter with a Firearm -- § 53a-55a and
§ 53a-56a

Revised to December 1, 2007
Note: The degree of the offense depends on the degree of the underlying crime.

The defendant is charged [in count __] with manslaughter in the (first/second) degree with a
firearm. The statute defining this offense reads in pertinent part as follows:
a person is guilty of manslaughter in the (first/second) degree with a firearm when
(he/she) commits manslaughter in the (first/second) degree, and in the commission of
such offense (he/she) (uses / is armed with and threatens the use of / displays or
represents by (his/her) words or conduct that (he/she) possesses) a pistol, revolver,
shotgun, machine gun, rifle or other firearm.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Committed manslaughter in the first or second degree
The first element is that the defendant committed manslaughter in the (first/second) degree.
<Insert the elements from the instruction for the underlying crime:>
e §53a-55 (a) (1): Manslaughter in the First Degree (Intentional), Instruction 5.1-2.
e §53a-55 (a) (3): Manslaughter in the First Degree (Reckless Indifference), Instruction
5.1-3.
e §53a-56 (a) (1): Manslaughter in the Second Degree, Instruction 5.1-4.

Element 2 - With a firearm
The second element is that the defendant <insert as appropriate:>*

e used a firearm.

e was armed with, and threatened the use of a firearm.

o displayed or represented by words or conduct that (he/she) possessed a firearm. [<If
appropriate:> It is not required that what the defendant represents to be a firearm be
loaded or that the defendant actually have a firearm. It need only be represented by
words or conduct that (he/she) is so armed.]

<Describe specific allegations regarding firearm.> The term “firearm” includes any sawed-off
shotgun, machine gun, rifle, shotgun, pistol, revolver or other weapon, whether loaded or
unloaded, from which a shot may be discharged.? You must find that the firearm was operable at
the time of the offense.?

Conclusion

In summary, the state must prove beyond a reasonable doubt that <insert the concluding
summary from the instruction for the underlying crime>, and that in the commission of the crime
the defendant (used / was armed with and threatened the use of / displayed or represented by
words or conduct that (he/she) possessed) a firearm.
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If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of manslaughter in the (first/second) degree with a firearm, then you shall find the
defendant guilty. On the other hand, if you unanimously find that the state has failed to prove
beyond a reasonable doubt any of the elements, you shall then find the defendant not guilty.

1 Carefully tailor this part of the instruction according to the nature of the conduct alleged and
the type of firearm involved. See State v. Tomlin, 266 Conn. 608, 626-27 (2003) (allegation of
“did shoot” only supported instructing on the first of three distinct methods of committing the
offense).

2 See definitions for machine gun, rifle, shotgun, and pistol or revolver in the glossary.

% The defendant may raise as an affirmative defense that the firearm was not operable. See
Inoperability of Firearm, Instruction 2.9-3.

Commentary

“Under the cognate pleadings approach, manslaughter in the first degree with a firearm
can be a lesser included offense of murder if the charging documents put the defendant on notice
that the crime was committed by the use or threatened use of a firearm.” State v. Greene, 274
Conn. 134, 157 (2005) (charge alleged that “with the intent to cause death by means of a
firearm” but did not allege that the death was actually caused by a firearm, so the lesser included
instruction was improper), cert. denied, 548 U.S. 926, 126 S. Ct. 2981, 165 L. Ed. 2d 988 (2006);
see also State v. Tomlin, supra, 266 Conn. 620 (allegation that defendant “did shoot” victim was
sufficient); State v. Ferreira, 54 Conn. App. 763, 769 (bill of particulars alleged that defendant
“shot and killed” victim), cert. denied, 251 Conn. 916 (1999); State v. Guess, 39 Conn. App. 224,
238 (information contained no allegation of the use of a firearm), cert. denied, 235 Conn. 924
(1995).

“Conspiracy to commit manslaughter . . . with a firearm is not a cognizable crime
because it requires a logical impossibility, namely, that the actor . . . [agree and] intend that an
unintended death result.” (Internal quotation marks omitted.) State v. Greene, supra, 274 Conn.
164.

“No person shall be found guilty of manslaughter in the first degree and manslaughter in
the first degree with a firearm upon the same transaction but such person may be charged and
prosecuted for both such offenses upon the same information.” General Statutes § 53a-55a (a).

“No person shall be found guilty of manslaughter in the second degree and manslaughter
in the second degree with a firearm upon the same transaction but such person may be charged
and prosecuted for both such offenses upon the same information.” General Statutes § 53a-56a

@).
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5.1-6 Criminally Negligent Homicide -- § 53a-58

Revised to December 1, 2007

The defendant is charged [in count __] with criminally negligent homicide. The statute
defining this offense reads in pertinent part as follows:
a person is guilty of criminally negligent homicide when, with criminal negligence,
(he/she) causes the death of another person.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Cause of death

The first element is that the defendant caused the death of <insert name of decedent>. This
means that the defendant’s conduct was the proximate cause of the decedent’s death. You must
find proven beyond a reasonable doubt that <insert name of decedent> died as a result of the
actions of the defendant. <See Proximate Cause, Instruction 2.6-1.>

Element 2 - Criminal negligence
The second element is that the defendant was criminally negligent in causing the death. <See
Criminal Negligence, Instruction 2.3-5.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant caused the
death of <insert name of decedent>, and 2) the defendant was criminally negligent when (he/she)
caused the death.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of criminally negligent homicide, then you shall find the defendant guilty. On the
other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.
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5.1-7 Manslaughter in the Second Degree (Aiding
Suicide) -- § 53a-56 (a) (2)

Revised to December 1, 2007

The defendant is charged [in count __] with manslaughter in the second degree. The statute
defining this offense reads as follows:
a person is guilty of manslaughter in the second degree when (he/she) intentionally
causes or aids another person, other than by force, duress or deception, to commit
suicide.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Suicide
The first element is that <insert name of decedent> committed suicide.

Element 2 - Intent

The second element is that the defendant intentionally caused or aided <insert name of
decedent> to commit suicide. A person acts “intentionally” with respect to a result when
(his/her) conscious objective is to cause such result. <See Intent: Specific, Instruction 2.3-1.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) <insert name of decedent>
committed suicide, and 2) that the defendant intentionally caused or aided <insert name of
decedent> to commit suicide.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of manslaughter in the second degree, then you shall find the defendant guilty. On
the other hand, if you unanimously find that the state has failed to prove beyond a reasonable
doubt any of the elements, you shall then find the defendant not guilty.
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5.2 AFFIRMATIVE DEFENSE OF
EXTREME EMOTIONAL
DISTURBANCE

5.2-1 Affirmative Defense of Extreme Emotional
Disturbance -- § 53a-54a (a) and 8§ 53a-55 (a) (2)
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5.2-1 Affirmative Defense of Extreme Emotional
Disturbance -- § 53a-54a (a) and 8§ 53a-55 (a) (2)

Revised to December 1, 2007

The defendant has offered a defense to the charge of murder against (him/her). The defendant
claims, and has offered evidence in support of that claim, that at the time of the incident giving
rise to this charge, (he/she) was acting under the influence of extreme emotional disturbance for
which there was a reasonable explanation or excuse.

This defense is called an affirmative defense. The burden of proving extreme emotional
disturbance by a preponderance of the evidence is on the defendant. The state does not have the
burden of proving the nonexistence of this defense. Nor does this defense serve to negate intent,
but rather it is raised to establish circumstances that mitigate culpability. In other words, a
person charged with murder may raise this defense to lessen the charge from murder to
manslaughter in the first degree.

To determine whether the defendant has established the affirmative defense of extreme
emotional disturbance by a preponderance of the evidence, you must find: 1) that the defendant
was exposed to extremely unusual and overwhelming stress; and 2) that the defendant had an
extreme emotional reaction to it, as a result of which there was a loss of self-control, and reason
was overborne by extreme intense feelings, such as passion, anger, distress, grief, excessive
agitation or other similar emotions. You should consider whether the intensity of these feelings
was such that the defendant’s usual intellectual controls failed and the normal rational thinking
for that individual no longer prevailed at the time of the act.

It is your responsibility as the trier of fact to decide to what extent, if any, the defendant’s
emotions governed (his/her) conduct at the time of the death of <insert name of decedent>. In
reaching that decision you may consider all the feelings which you find, in fact, influenced the
defendant’s conduct, for example, passion, anger, distress, grief, resentment, fright, hatred,
excessive agitation, or other similar emotions.! While the emotional disturbance need not
necessarily have been a spontaneous or sudden occurrence, and indeed, may have “simmered” in
the defendant’s mind for a long period of time,? the disturbance must actually have influenced
(his/her) conduct at the time of the killing.®

If you find that the defendant acted under the influence of emotional disturbance, then you must
consider whether such emotional disturbance was extreme. The word “extreme” refers to the
greatest degree of intensity away from the normal state of the defendant.* Any emotional
disturbance must have been so severe and intense that although intending to cause death, the
defendant was so overwhelmed that the defendant’s usual intellectual controls failed and that
(his/her) normal rational thinking no longer prevailed at the time of the death of <insert name of
decedent>.

If you find the defendant acted under the influence of emotional disturbance and that it was

extreme, you must then consider whether there was a reasonable explanation or excuse for such
disturbance. In determining the reasonableness of a defendant’s explanation or excuse, you must
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measure the reasonableness from the viewpoint of a reasonable person in the defendant’s
situation, under the circumstances as the defendant believed them to be.

As stated earlier, extreme emotional disturbance is an affirmative defense and the burden is upon
the defendant to prove the elements of this defense by a preponderance of the evidence.® <See
Affirmative Defense, Instruction 2.9-1.>

If you find that the defendant has sustained (his/her) burden of proving the defense of extreme
emotional distress by a preponderance of the evidence, then you shall find (him/her) not guilty of
murder. Furthermore, if you also find that the state has proved beyond a reasonable doubt that
the defendant intended to cause the death of <insert name of decedent>, and that (his/her) actions
did proximately cause the death of <insert name of decedent>, but under circumstances that do
not constitute murder because (he/she) was acting under the influence of extreme emotional
disturbance, you shall find the defendant guilty of manslaughter in the first degree. Finally, if
you find that the defendant has not sustained (his/her) burden of proving this defense by a
preponderance of the evidence, then you will reject the defense and determine whether the state
has proved the elements of murder beyond a reasonable doubt.

LIn State v. Aviles, 277 Conn. 281, 313-14, cert. denied, 549 U.S. 840, 127 S. Ct. 108, 166 L. Ed.
2d 69 (2006), the Court reiterated that “these illustrative examples are neither conclusive nor
exclusive” and that the inclusion of other “similar emotions” allows the jury to consider a wide
range of emotional responses to a given situation, specifically, that the defendant’s physical pain
may have influenced his conduct; see also State v. Person, 60 Conn. App. 820, 828 (2000), cert.
denied, 255 Conn. 926 (2001) (specific reference to defendant’s mental illness not required);
State v. Kellman, 56 Conn. App. 279 (specific reference to intoxication not required), cert.
denied, 252 Conn. 939 (2000).

2 See State v. Aviles, supra, 277 Conn. 314-15; State v. Kaddah, 250 Conn. 563, 580 (1999).

3 See State v. Kaddah, supra, 250 Conn. 578 n.14 (this instruction adequately conveyed that the
emotional disturbance need not be linked to a specific event, and did not require the defendant’s
requested instruction that explicitly said that the victim need not be the cause of it).

4 State v. Elliott, 177 Conn. 1, 10 (1979); State v. Hodge, 248 Conn. 207, 262, cert. denied, 528
U.S. 969, 120 S. Ct. 409, 145 L. Ed. 2d 319 (1999).

® In Patterson v. New York, 432 U.S. 197, 97 S. Ct. 2319, 53 L. Ed. 2d 281 (1977), the U.S.
Supreme Court held that it was not unconstitutional to place the burden of proving this defense
on the defendant because it “does not serve to negate intent, but rather is raised to establish
circumstances that mitigate culpability.” See State v. Elliott, supra, 177 Conn. 6.

Commentary
The seminal case on this defense is State v. Elliott, supra, 177 Conn. 1. The Court
described the adoption of the defense by the Model Penal Code as a considerable expansion from
the common-law “heat of passion” or “sudden provocation” defense. “A homicide influenced by

Connecticut Criminal Jury Instructions



an extreme emotional disturbance, in contrast, is not one which is necessarily committed in the
‘hot blood’ stage, but rather one that was brought about by a significant mental trauma that
caused the defendant to brood for a long period of time and then react violently, seemingly
without provocation.” 1d., 7-8. While extreme emotional disturbance should not be limited by a
“heat of passion” instruction, nothing precludes “a trier from finding a hot blood homicide to
have occurred under extreme emotional disturbance.” State v. Asherman, 193 Conn. 695, 734
(1984), cert. denied, 470 U.S. 1050, 105 S. Ct. 1749, 84 L. Ed. 2d 814 (1985). See also State v.
Reid, 193 Conn. 646, 660-61 n.16 (1984) (“trial courts should not give the heat of passion
instruction when charging the jury on the affirmative defense of extreme emotional distress.); but
see State v. Casey, 201 Conn. 174, 181 (1986), in which the defendant requested an instruction
contrasting extreme emotional disturbance to the heat of passion. The Court found that under the
circumstances of the case and the use by the state in its closing argument of a “classic ‘heat of
passion’ scenario” to discount the extremity of the defendant’s reaction, it was prejudicial error
for the trial court not to instruct as requested.

When defendant is entitled to the instruction

“[A] defendant is entitled to a requested instruction on the affirmative defense of extreme
emotional disturbance only if there is sufficient evidence for a rational juror to find that all the
elements of the defense are established by a preponderance of the evidence.” State v. Person,
236 Conn. 342, 353 (1996) (distinguishing “any evidence” standard applicable to general
defenses from “sufficient evidence” standard applicable to affirmative defenses).

The defense “may be raised either by the defendant by way of an affirmative defense or
by the state where it is warranted by the evidence.” State v. Asherman, supra, 193 Conn. 731.
“The fact that the defendant may rely on the mitigating circumstance as an affirmative defense to
murder does not mean that by his contrary election he may also circumscribe the homicide
offenses which the jury may consider.” Id., 732. Even if the defendant testifies that (he/she) was
not upset, (he/she) is entitled to the instruction if there is sufficient evidence to warrant it. State
v. Person, supra, 236 Conn. 350.

A court may instruct the jury on extreme emotional disturbance over the defendant’s
objection. State v. Asherman, supra, 193 Conn. 729-33. The court need not, however, instruct
the jury, sua sponte, on the defense of extreme emotional disturbance. State v. Thomas, 62 Conn.
App. 356, 364, cert. denied, 256 Conn. 912 (2001).

Standard of reasonableness

The reasonableness of the explanation or excuse is not to be determined from the
viewpoint of the defendant, but rather, from the viewpoint of a reasonable person in the
defendant’s situation under the circumstances as the defendant believed them to be. State v.
Raguseo, 225 Conn. 114, 126-28 (1993); State v. Ortiz, 217 Conn. 648, 651-58 (1991).

“[T]he defense does not require a provoking or triggering event; or that the homicidal act
occur immediately after the cause or causes of the defendant’s extreme emotional disturbance; or
that the defendant have lost all ability to reason. Further, the reasonable man yardstick is only
used to determine the reasonableness of the explanation or excuse of the action of the defendant
from the viewpoint of a person in the defendant’s situation under the circumstances as the
defendant believed them to be. Thus, the statute sets forth a standard that is objective in its
overview, but subjective as to the defendant’s belief.” State v. Elliott, supra, 177 Conn. 7.
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The Court in Elliott then set forth guidelines to apply in determining whether the
defendant has proved the affirmative defense of an extreme emotional disturbance. “[T]he jury
must find that: (a) the emotional disturbance is not a mental disease or defect that rises to the
level of insanity as defined by the Penal Code; (b) the defendant was exposed to an extremely
unusual and overwhelming state, that is, not mere annoyance or unhappiness; and (c) the
defendant had an extreme emotional reaction to it, as of which there was a loss of self-control,
and reason was overborne by extreme intense feelings, such as passion, anger, distress, grief,
excessive agitation or other similar emotions. Consideration is given to whether the intensity of
these feelings was such that his usual intellectual controls failed and the normal rational thinking
for that individual no longer prevailed at the time of the act.” 1d., 9-10.

Note that many cases refer to these guidelines as the “elements” of the defense. See, e.g.,
see State v. Blades, 225 Conn. 609, 628 (1993), State v. D’Antuono, 186 Conn. 414, 420 (1982);
State v. Zdanis, 182 Conn. 388, 390-91 (1980), cert. denied, 450 U.S. 1003, 101 S. Ct. 1715, 68
L. Ed. 2d 207 (1981). The Supreme Court, in State v. Forrest, 216 Conn. 139, 148 (1990), stated
that this was a mischaracterization of the discussion in Elliot. “Section 53a-54a describes the
two elements of that defense as: (1) the defendant committed the offense under the influence of
extreme emotional disturbance; and (2) there was a reasonable explanation or excuse for the
defendant’s extreme emotional disturbance. When we adopted the three criteria set forth in
Elliott, we did not rewrite § 53a-54a, nor did we substitute our own ‘elements’ for those
specified by the legislature. We merely interpreted the meaning of the phrase ‘extreme
emotional disturbance,” and . . . enumerated ‘understandable guidelines’ for “instructing a jury’
in determining the presence or absence of that mental condition. . .. These guidelines also serve
to focus the presentation of evidence on three factual bases that we have deemed essential to
support the inference that a defendant suffered from extreme emotional disturbance at a
particular time.” (Citations omitted.) 1d., 148; see also State v. Person, supra, 236 Conn. 351.

The Supreme Court has consistently rejected defendants’ arguments that the inquiry into
the reasonableness of the defendant’s beliefs should be from the defendant’s viewpoint rather
than a reasonable person in the defendant’s situation. “If the reasonableness of the explanation
or excuse for a defendant’s extreme emotional disturbance were determined by ascertaining
whether the disturbance was reasonable to him, his subjective scheme of moral values would
become a consideration in the ‘reasonableness’ inquiry, a result plainly not intended by the
drafters [of the Model Penal Code]. Such an approach would also eliminate the barrier against
debilitating individualization of the standard that the drafters intended to create by requiring that
the explanation or excuse for a defendant’s extreme emotional disturbance be reasonable.”
(Internal quotation marks omitted.) State v. Ortiz, supra, 217 Conn. 656-57; see also State v.
Dehaney, 261 Conn. 336, 368-71 (2002) (defendant requested an instruction that “the jury must
consider not only the factual situation in which the defendant found himself, but also his unique
mental and emotional characteristics and the impact of those factors on his perception of the
circumstances”), cert. denied, 537 U.S, 1217, 123 S. Ct. 1318, 154 L. Ed. 2d 1070 (2003).
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5.3 MANSLAUGHTER,

MISCONDUCT, AND NEGLIGENT

HOMICIDE WITH A MOTOR
VEHICLE

5.3-1 Manslaughter in the Second Degree with a
Motor Vehicle -- § 53a-56b

5.3-2 Misconduct with a Motor Vehicle -- § 53a-57

5.3-3 Negligent Homicide with a Motor Vehicle -- 8
14-222a
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5.3-1 Manslaughter in the Second Degree with a
Motor Vehicle -- § 53a-56b

Revised to June 12, 2009

The defendant is charged [in count __] with manslaughter in the second degree with a motor
vehicle. The statute defining this offense reads in pertinent part as follows:
a person is guilty of manslaughter in the second degree with a motor vehicle when,
while operating a motor vehicle under the influence of (intoxicating liquor / any drug
/ both), (he/she) causes the death of another person as a consequence of the effect of
such (liquor / drug).

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Operated a motor vehicle

The first element is that the defendant was operating a motor vehicle. A person “operates” a
motor vehicle when, while in the vehicle, (he/she) intentionally does any act or makes use of any
mechanical or electrical agency that alone or in sequence sets in motion the motive power of the
vehicle. A person acts “intentionally” with respect to conduct when (his/her) conscious objective
is to engage in such conduct. <See Intent: General, Instruction 2.3-1.>

Element 2 - While under the influence

The second element is that the defendant was under the influence of (intoxicating liquor / any
drug / both). A person is under the influence of (intoxicating liquor / any drug / or both) when as
a result of (drinking such beverage / ingesting such drug / or both) that person’s mental, physical,
or nervous processes have become so affected that (he/she) lacks to an appreciable degree the
ability to function properly in relation to the operation of (his/her) motor vehicle.! It is for you to
determine if the defendant was operating under the influence of (intoxicating liquor / any drug /
both). That is, you must decide in view of all the other evidence in the case, whether the amount
of (liquor consumed / drugs used) by the defendant so affected (his/her) mental, nervous and
physical processes that (he/she) lacked to an appreciable degree the ability to function properly
with relation to the operation of (his/her) automobile.

Element 3 - Caused death

The third element is that the defendant’s intoxication was the proximate cause of the death of
<insert name of decedent>. You must find it proved beyond a reasonable doubt that <insert
name of decedent> died as a result of the defendant’s intoxication. <See Proximate Cause,
Instruction 2.6-1.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was operating
a motor vehicle, 2) the defendant was under the influence of (intoxicating liquor / any drug /
both) at the time, and 3) the defendant’s intoxication was the proximate cause of the death of
<insert name of decedent>.
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If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of manslaughter in the second degree with a motor vehicle, then you shall find the
defendant guilty. On the other hand, if you unanimously find that the state has failed to prove
beyond a reasonable doubt any of the elements, you shall then find the defendant not guilty.

! State v. Gordon, 84 Conn. App. 519, 527 (2004); State v. Sanko, 62 Conn. App. 34, 41, cert.
denied, 256 Conn. 905 (2001); State v. Andrews, 108 Conn. 209, 216 (1928).

Commentary
On proximate cause, see State v. Kwaak, 21 Conn. App. 138, 146, cert. denied, 215 Conn.
811 (1990); see also State v. Lawson, 99 Conn. App. 233, 240-43 (court properly declined to
instruct on intervening cause), cert. denied 282 Conn. 901 (2007).

Lesser included offenses

Misconduct with a motor vehicle is not a lesser included offense of manslaughter with a
motor vehicle while intoxicated. State v. Kristy, 11 Conn. App. 473, 484 n.7, cert. denied, 282
Conn. 901 (1987). Neither driving while intoxicated nor reckless driving is a lesser included
offense of manslaughter with a motor vehicle while intoxicated. State v. Wyatt, 80 Conn. App.
703, 711-14 (2003), cert. denied, 267 Conn. 918 (2004).

Manslaughter in the second degree with a motor vehicle, which requires intoxication, and
manslaughter in the second degree, which requires recklessness, are not the same for purposes of
double jeopardy. State v. Re, 111 Conn. App. 466, 570-71 (2008), cert. denied, 290 Conn. 908
(2009).

As of October 1, 2006, driving while intoxicated no longer requires that the offense take
place on a public highway, so that a violation of § 14-227a (a) (1) might now be a lesser included
offense of manslaughter with a motor vehicle while intoxicated.
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5.3-2 Misconduct with a Motor Vehicle -- § 53a-57

Revised to December 1, 2007

The defendant is charged [in count __] with misconduct with a motor vehicle. The statute
defining this offense reads in pertinent part as follows:
a person is guilty of misconduct with a motor vehicle when, with criminal negligence
in the operation of a motor vehicle, (he/she) causes the death of another person.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Operated a motor vehicle

The first element is that the defendant was operating a motor vehicle. A person “operates” a
motor vehicle when, while in the vehicle, (he/she) intentionally does any act or makes use of any
mechanical or electrical agency that alone or in sequence sets in motion the motive power of the
vehicle. A person acts “intentionally” with respect to conduct when (his/her) conscious objective
is to engage in such conduct. <See Intent: General, Instruction 2.3-1.>

Element 2 - Proximate cause of death

The second element is that the defendant caused the death of <insert name of decedent> through
the operation of a motor vehicle. This means that the defendant’s operation of a motor vehicle
was the proximate cause of the decedent’s death. You must find proven beyond a reasonable
doubt that <insert name of decedent> died as a result of the defendant’s operation of a motor
vehicle. <See Proximate Cause, Instruction 2.6-1.>

Element 3 - Criminal negligence

The third element is that the defendant was criminally negligent when (he/she) caused the death,
in that the act or acts causing the death involved a substantial and unjustifiable risk that was not
perceived by the defendant. <See Criminal Negligence, Instruction 2.3-5.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was operating
a motor vehicle, 2) the defendant’s operation of the motor vehicle was the proximate cause of the
death of <insert name of decedent>, and 3) the defendant acted with criminal negligence.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of misconduct with a motor vehicle, then you shall find the defendant guilty. On the
other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.

Commentary
The elements of the crime are identified in State v. Carter, 64 Conn. App. 631, 637, cert.
denied, 258 Conn. 914 (2001); see also State v. Jones, 92 Conn. App. 1 (2005) (evidence that
defendant was racing with another vehicle sufficient to support proximate cause); State v. Ortiz,
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29 Conn. App. 825, 835 (1993) (intoxication is not an element, but may be relevant to a finding
of criminal negligence).

Lesser included offenses
Negligent homicide with a motor vehicle in violation of General Statutes § 14-222a is a

lesser included offense of criminal misconduct with a motor vehicle. State v. Pickles, 28 Conn.
App. 283, 289 (1992).
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5.3-3 Negligent Homicide with a Motor Vehicle -- §
14-222a

Revised to December 1, 2007 (modified June 13, 2008)

Note: The degree of negligence under § 14-222a is ordinary civil negligence. State v. Kluttz,
9 Conn. App. 686, 698-99 (1987). The state may allege either statutory negligence or
common-law negligence. Tailor the instruction accordingly. If both theories of negligence
are submitted to the jury, the court should instruct the jury that they must be unanimous
on the type of negligence found.

The defendant is charged [in count__] with negligent homicide with a motor vehicle. The statute
defining this offense imposes punishment on any person who, in consequence of the negligent
operation of a motor vehicle, causes the death of another person.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Death of a person
The first element is that a person has died, here <insert name of decedent>.

Element 2 - Negligent operation of a motor vehicle

The second element is that the defendant operated a motor vehicle in a negligent manner. A
person “operates” a motor vehicle within the meaning of the statute when, while in the vehicle,
(he/she) intentionally does any act or makes use of any mechanical or electrical agency that
alone or in sequence sets in motion the motive power of the vehicle. A person acts
“intentionally” with respect to conduct when (his/her) conscious objective is to engage in such
conduct. <See Intent: General, Instruction 2.3-1.>

The defendant must have operated the motor vehicle in a negligent manner. Negligence is the
violation of a legal duty that one person owes to another to exercise reasonable care for the
safety of that person. There are, for purposes of this case, two kinds of negligence: statutory
negligence and common-law negligence. Statutory negligence is the failure to conform one’s
conduct to a duty imposed by the legislature through the enactment of a statute. Common-law
negligence is a violation of the duty to use reasonable care under the circumstances. A violation
of either of these duties is negligence.

As | just stated, common-law negligence is the failure to use reasonable care under the
circumstances. Reasonable care is the care that a reasonably prudent person would use in the
same circumstances. Thus, negligence is doing something that a reasonably prudent person
would not do under the circumstances, or failing to do what a reasonably prudent person would
do under the circumstances. The use of proper care in a given situation is the care that an
ordinarily prudent person would use in view of the surrounding circumstances. In determining
the care that a reasonably prudent person would use in the same circumstances, you should
consider all of the circumstances which were known or should have been known to the defendant
at the time of the conduct in question. Whether care is reasonable depends upon the dangers that
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a reasonable person would perceive in those circumstances. It is common sense that the more
dangerous the circumstances, the greater the care that ought to be exercised.

Before determining whether the defendant used reasonable care, you must determine whether the
defendant owed another person a duty of care. The test of the existence of a duty to use
reasonable care is to be found in the foreseeability that harm of the general nature as that which
occurred may result if that care is not exercised. Therefore, the state must prove beyond a
reasonable doubt that the defendant, in view of the circumstances as (he/she) knew them or in the
reasonable exercise of (his/her) faculties should have known them, should have reasonably
anticipated that unless (he/she) used reasonable care, harm of the same general nature as that
inflicted upon the deceased would or could occur.

In determining what is reasonable care under all the circumstances, the conduct of the defendant
should be judged from the viewpoint of the reasonably prudent person. A driver of an
automobile is entitled to assume that other drivers will obey the law. The driver may thus
assume that other drivers will obey all statutes governing the operation of motor vehicles in this
state and that they will use the care that a reasonably prudent person would use in the same
circumstances. The driver is allowed to make this assumption until (he/she) knows, or in the
exercise of reasonable care should have known, that such an assumption is no longer warranted.

Statutory negligence is the failure to conform one’s conduct to a duty imposed by the legislature
through the enactment of a statute. By enacting such a law, the legislature has determined the
appropriate standard of care to which an individual’s conduct must conform. Conduct that
violates the requirements of such statute constitutes evidence of negligence.

The state alleges that the defendant has violated the motor vehicle statute <identify statute and
explain what it proscribes and how the defendant allegedly violated it>.

Therefore, if the state proves to you beyond a reasonable doubt that the defendant violated this
motor vehicle statute, that would be evidence of negligence, because it would be a breach of the
duty of care in the operation of a motor vehicle as defined by the statute.

You may find that the defendant’s conduct was negligent if you find beyond a reasonable doubt
that the state has proved either common-law negligence or statutory negligence.

Element 3 - Proximate cause of death

The third element is that the defendant’s negligent operation of a motor vehicle was the
proximate cause of <insert name of decedent>’s death. You must find beyond a reasonable
doubt that <insert name of decedent> died as a result of the defendant’s negligent operation of
the motor vehicle. <See Proximate Cause, Instruction 2.6-1.>

Keep in mind that any negligence on <insert name of decedent>’s part is irrelevant to your
determination of the defendant’s guilt or non-guilt of this charge. <Insert name of decedent>’s
reasonable or unreasonable operation of (his/her) motor vehicle does not relieve the defendant
from (his/her) duty to operate (his/her) motor vehicle in a careful and cautious manner.*
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Conclusion

In summary, the state must prove beyond a reasonable doubt 1) the death of <insert name of
decedent>, 2) that the defendant operated a motor vehicle in a negligent manner, and 3) that the
defendant’s negligent operation of the motor vehicle caused the death.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of negligent homicide with a motor vehicle, then you shall find the defendant guilty.
On the other hand, if you unanimously find that the state has failed to prove beyond a reasonable
doubt any of the elements, you shall then find the defendant not guilty.

! Contributory negligence is not a defense in a prosecution for negligent homicide with a motor
vehicle unless such negligence on the part of the decedent is found to be the sole proximate
cause of the death. State v. Scribner, 72 Conn. App. 736, 741 (2002). An instruction on
contributory negligence and efficient intervening should be included if warranted by the facts of
the case. See id.; State v. Arrington, 81 Conn. App. 518, 522-25, cert. granted on other grounds,
268 Conn. 922 (2004) (appeal withdrawn, judgment vacated April 21, 2005).

Commentary
Negligent homicide with a motor vehicle is a lesser included offense of misconduct with
a motor vehicle. State v. Pickles, 28 Conn. App. 283, 288 (1992); State v. Kluttz, 9 Conn. App.
686, 698-99 (1987) (although § 14-222a is a motor vehicle violation rather than a crime, it can be
considered a crime for purposes of the lesser included offense doctrine).
Multiple deaths are separate offenses. State v. Kluttz, supra, 9 Conn. App. 713-14
(defendant properly charged with 7 offenses for one accident that resulted in deaths).

Sentence Enhancer

Effective July 1, 2007, section 14-222a (b) provides an enhanced penalty if the motor
vehicle is a commercial vehicle. The jury must find this fact proved beyond a reasonable doubt.
See Sentence Enhancers, Instruction 2.11-4. See Motor Vehicle, Commercial in the Glossary.
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5.4 FELONY MURDER AND ARSON
MURDER

5.4-1 Felony Murder -- § 53a-54c

5.4-2 Affirmative Defense to Felony Murder -- § 53a-
54c

5.4-3 Arson Murder -- § 53a-54d
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5.4-1 Felony Murder -- § 53a-54c

Revised to November 17, 2015

Note: The court should instruct the jury on the charged underlying felony prior to this
instruction.

The defendant is charged [in count __] with felony murder. The statute defining this offense
reads in pertinent part as follows:
a person is guilty of murder when, acting either alone or with one or more persons,
(he/she) commits or attempts to commit <insert one of the following:>
e robbery,
home invasion?
burglary,
kidnapping,
sexual assault in the first degree,
aggravated sexual assault in the first degree,
sexual assault in the third degree,
sexual assault in the third degree with a firearm,
escape in the first degree,
escape in the second degree,
and, in the course of and in furtherance of such crime or of flight therefrom, (he/she),
or another participant, if any, causes the death of a person other than one of the
participants.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Committed a felony

The first element is that the defendant, acting alone or with one or more other persons,
committed or attempted to commit the crime of <insert underlying felony and, if the felony is not
charged in another count, instruct on the elements of that offense.>?

[<If the underlying felony is charged in another count:> Proof of this element will depend on
your deliberations pertaining to count <insert number of count charging underlying felony> on
which | have already instructed you. If you find the defendant guilty of <insert underlying
felony> in count <insert number of count charging underlying felony>, then this element of
felony murder will be proven.]

Element 2 - Caused the death of another person

The second element is that the actions of the defendant or another participant in the crime of
<insert underlying felony> were the proximate cause of the death of <insert name of decedent>.
You must find proved beyond a reasonable doubt that <insert name of decedent> died as a result
of the defendant’s or another participant’s actions. <See Proximate Cause, Instruction 2.6-1.>
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Element 3 - In the course of committing a felony

The third element is that the defendant or another participant caused the death of <insert name of
decedent> while in the course of, and in furtherance of, the commission or attempted
commission of the crime of <insert underlying felony>, or, in immediate flight from the crime.
This means that the death occurred during the commission of the <insert underlying felony> and
in the course of carrying out its objective.

“In the course of the commission” of the <insert underlying felony> means during any part of the
defendant’s participation in the <insert underlying felony>. The phrase “in the course of the
commission” is a time limitation and means conduct occurring immediately before the
commission, during the commission or in the immediate flight after the commission of the
<insert underlying felony>. The immediate murder of a person to eliminate a witness to the
crime or to avoid detection is also “in the course of the commission.” Thus, the death of <insert
name of decedent> must have occurred somewhere within the time span of the occurrence of the
facts which constitute the <insert underlying felony>.

“In furtherance of”” the <insert underlying felony> means that the killing must in some way be
causally connected to or as a result of the <insert underlying felony>, or the flight from the
<insert underlying felony>. The actions of the defendant that caused the death of <insert name
of decedent> must be done to aid the <insert underlying felony> in some way or to further the
purpose of the <insert underlying felony>.

It does not matter that the act that caused the death was committed unintentionally or
accidentally, rather than with the intention to cause death, nor does it matter if the death was the
result of <insert name of decedent>’s fear or flight. The defendant is as guilty when committing
this form of murder as (he/she) would be if (he/she) had intentionally committed the act that
caused the death.

Element 4 - Victim was not a participant
The fourth element is that <insert name of decedent> was not a participant in the <insert
underlying felony>. A participant is one who takes part or shares in the underlying crime.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant, acting alone
or with one or more other persons, committed or attempted to commit <insert underlying
felony>, 2) the defendant or another participant in the <insert underlying felony> caused the
death of <insert name of decedent>, 3) the defendant or another participant in the <insert
underlying felony> caused the death while in the course of, and in furtherance of, the
commission or attempted commission of the <insert underlying felony>, or, in immediate flight
from the crime, and 4) <insert name of decedent> was not a participant in the crime of <insert
underlying felony>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of felony murder, then you shall find the defendant guilty. On the other hand, if you
unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.
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! Home invasion was added to the list of felonies supporting a charge of felony murder by Public
Acts 2015, No. 211, § 3, effective October 1, 2015.

2 If the underlying felony is an attempt crime, the court must instruct the jury on the definition of
criminal attempt. Small v. Commissioner of Correction, 286 Conn. 707, 727 (2008). See
Attempt -- § 53a-49 (a) (1), Instruction 3.2-1 and Attempt -- § 53a-49 (a) (2), Instruction 3.2-2.

Commentary

“*Felony murder occurs when, in the course of and in furtherance of another crime, one
of the participants in that crime causes the death of a person who is not a participant in the crime.
... The two phrases, ‘in the course of” and “in furtherance of,” limit the applicability of the
statute with respect to time and causation.” (Internal quotation marks omitted.) State v.
Montgomery, 254 Conn. 694, 733 (2000).

The phrase “in the course of” focuses on the temporal relationship between the murder
and the underlying felony and includes the period immediately before or after the actual
commission of the crime. State v. Montgomery, supra, 254 Conn. 734 (kidnapping did not end
until victim’s death); State v. Gomez, 225 Conn. 347, 351 (1993) (kidnapping does not end until
victim’s liberty is restored).

The phrase “in furtherance of” requires that there be a “logical nexus between the felony
and the homicide.” State v. Young, 191 Conn. 636, 641 (1983). “All who join in a common
design to commit an unlawful act, the natural and probable consequence of the execution of
which involves the contingency of taking human life, are responsible for a homicide committed
by one of them while acting in pursuance of, or in furtherance of, the common design.”
(Emphasis in original; internal quotation marks omitted.) Id., 642. “In addition to its function in
defining the scope of accomplice liability, the “in furtherance’ phrase also may serve, where only
a single actor is involved, to exclude those murders which, while committed during the course of
an underlying felony, are wholly unrelated to the commission of that crime.” Id., 643. See State
v. Montgomery, supra, 254 Conn. 694 (kidnapping); State v. Cooke, supra, 89 Conn. App. 543-44
(armed robbery); State v. Gayle, 64 Conn. App. 596, 612 (armed robbery), cert. denied, 258
Conn. 920 (2001).

Intent

Section “53a-54c contains no mens rea requirement beyond that of an intention to
commit the underlying felony upon which the felony murder charge is predicated.” State v.
Valeriano, 191 Conn. 659, 662 (1983), cert. denied, 466 U.S. 974, 104 S. Ct. 2351, 80 L. Ed. 2d
824 (1984); see also State v. Kyles, 221 Conn. 643, 667-68 (1992); State v. Adorno, 45 Conn.
App. 187, 194, cert. denied, 242 Conn. 904 (1997).

Defenses

As a matter of law, self-defense is not available as a defense to a charge of felony
murder. State v. Amado, 254 Conn. 184, 200-01 (2000); State v. Burke, 254 Conn. 202, 205
(2000); State v. Lewis, 245 Conn. 779, 812 (1998). This “holding is consistent with the purpose
underlying felony murder, which is to punish those whose conduct brought about an unintended
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death in the commission or attempted commission of a felony . . .. The felony murder rule
includes accidental, unintended deaths. Indeed, we have noted that crimes against the person
like robbery, rape and common-law arson and burglary are, in common experience, likely to
involve danger to life in the event of resistance by the victim. . .. Accordingly, when one kills in
the commission of a felony, that person cannot claim self-defense, for this would be
fundamentally inconsistent with the very purpose of the felony murder [statute]. . . .” (Citations
omitted; internal quotation marks omitted.) State v. Amado, supra, 254 Conn. 201.

“[T]he legislature did not intend that extreme emotional disturbance be an affirmative
defense if the sole crime with which a defendant is charged is felony murder.” (Emphasis in
original.) State v. Chicano, 216 Conn. 699, 716-17 (1990), cert. denied, 501 U.S. 1254, 111 S.
Ct. 2898, 115 L. Ed. 2d 1062 (1991).

The sole affirmative defense available to a charge of felony murder is that specified in
General Statutes § 53-54c. State v. Chicano, supra, 216 Conn. 717. See Affirmative Defense to
Felony Murder, Instruction 5.4-2.

Lesser included offenses

Manslaughter is not a lesser included offense of felony murder, because manslaughter
requires the showing of a culpable state of mind, which felony murder does not. State v. Castro,
196 Conn. 421, 429 (1985).

A defendant who produces enough evidence to support an instruction on the affirmative
defense to felony murder, may also be entitled to a lesser included instruction of the underlying
felony. In State v. Bond, 201 Conn. 34 (1986), the defendants claimed that although they agreed
to commit the robbery, they did not know that their accomplice was armed with a knife and
willing to use it. Without the lesser included charges, the jury was left with “the extreme
alternatives of finding the defendants guilty of felony murder or acquitting them outright.” Id.,
39. Similarly, in State v. Green, 207 Conn. 1 (1988), the defendant did not claim the affirmative
defense, but because he introduced sufficient evidence that he terminated involvement in the
underlying crime of robbery, he was entitled to an instruction on attempted robbery as a lesser
included offense of felony murder.

Capital felony

Felony murder cannot be the predicate crime to a charge of capital felony. State v.
Johnson, 241 Conn. 702, 713-14 (1997); State v. Harrell, 238 Conn. 828, 839 (1996).
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5.4-2 Affirmative Defense to Felony Murder -- § 53a-
54c

Revised to April 23, 2010

The evidence in this case raises what the law calls an affirmative defense. <See Affirmative
Defense, Instruction 2.9-1.>

The defendant claims that that (he/she) did not participate in the homicidal act and had no reason
to foresee that any of the other participants in the <insert underlying felony> intended to engage
in conduct likely to result in death or serious physical injury.

For you to find the defendant not guilty of this charge, the defendant must prove the following
elements by a preponderance of the evidence:

Element 1 - Did not participate in the homicidal act
The first element is that the defendant did not commit the homicidal act or in any way solicit,
request, command, importune, cause or aid in the commission of it.

Element 2 - Was not armed

The second element is that the defendant was not armed with a deadly weapon or any dangerous
instrument. “Deadly weapon” is defined by statute as any weapon, whether loaded or unloaded,
from which a shot may be discharged, or a switchblade knife, gravity knife, billy, blackjack,
bludgeon, or metal knuckles. “Dangerous instrument” means any instrument, article or
substance which, under the circumstances in which it is used or attempted or threatened to be
used, is capable of causing death or serious physical injury. “Serious physical injury” means
physical injury which creates a substantial risk of death, or which causes serious disfigurement,
serious impairment of health or serious loss or impairment of the function of any bodily organ. It
is important to note that the article need not be inherently dangerous; all that is required is that
the article was capable of causing death or serious physical injury under the circumstances in
which it was used. Any article or substance, without limitation and even though harmless under
normal use, may be found by you to be a dangerous instrument if, under the circumstances of its
use or threatened or attempted use, it is capable of producing serious physical injury or death.
The state need not prove that in fact death or serious physical injury resulted, only that the
instrument had that potential under the circumstances.

Element 3 - Did not believe any other participant was armed

The third element is that the defendant had no reasonable ground to believe that any other
participant was armed with such a weapon or instrument. A “reasonable ground to believe”
means that a reasonable person in the defendant’s situation, viewing the circumstances from the
defendant’s point of view, would have shared that belief.

Element 4 - Did not believe any other participant was likely to commit homicidal act The

fourth element is that the defendant had no reasonable ground to believe that any other
participant intended to engage in conduct likely to result in death or serious physical injury.
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Conclusion

In summary, the defendant must prove by a preponderance of the evidence that 1) (he/she) did
not participate in the homicidal act in any way, 2) (he/she) was not armed, 3) (he/she) had no
reasonable ground to believe that any other participant was armed, and 4) (he/she) had no
reasonable ground to believe that any other participant intended to engage in conduct likely to
result in death or serious physical injury.

If you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements of the crime of felony murder, you shall then find the defendant not guilty and not
consider (his/her) affirmative defense.

If you unanimously find that the state has proved beyond a reasonable doubt each of the
elements, then you shall consider the defendant’s affirmative defense. If you unanimously find
that the defendant has proved (his/her) defense by a preponderance of the evidence, then you
shall find the defendant not guilty. If, on the other hand, you unanimously find that the
defendant has not proved (his/her) affirmative defense by a preponderance of the evidence, then
you shall find the defendant guilty.

Commentary
The court is not obligated to submit this defense to the jury unless there is sufficient

evidence to support a finding that each of these conditions has been proved by a preponderance
of the evidence. State v. Valeriano, 191 Conn. 659, 663 (1983), cert. denied, 466 U.S. 974, 104
S. Ct. 2351, 80 L. Ed. 2d 824 (1984); State v. Small, 242 Conn. 93, 100-101 (1997). It is not
clear whether it is proper for the trial court to instruct on this affirmative defense when the state
requests the instruction but the defendant objects. See State v. Small, supra, 242 Conn. 101-102
(declining to decide issue because even if improper, instruction did not harm defendant).
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5.4-3 Arson Murder -- § 53a-54d

Revised to December 1, 2007

Note: The court should instruct the jury on the charged underlying arson prior to this
instruction.

The defendant is charged [in count __] with arson murder. The statute defining this offense
reads in pertinent part as follows:
a person is guilty of arson murder when, acting either alone or with one or more
persons, (he/she) commits arson and, in the course of such arson, causes the death of
a person.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Committed arson

The first element is that the defendant, acting alone or with one or more other persons,
committed or attempted to commit arson. Proof of this element will depend on your
deliberations pertaining to count <insert number of count charging arson> on which I have
already instructed you. If you find the defendant guilty of arson in count <insert number of
count charging underlying arson>, then this element of arson murder will be proven.

Element 2 - Caused the death of another person

The second element is that the defendant or another participant caused the death of <insert name
of decedent>. Thus, if during the actual commission of the arson, the defendant or another
participant caused the death of <insert name of decedent>, then the defendant is guilty of arson
murder. It does not matter that the defendant did not intend to cause the death.

Element 3 - In the course of committing arson

The third element is that the defendant or another participant caused the death of <insert name of
decedent> while in the course of the commission of the crime of arson. This means that the
death occurred during the commission of the arson and in the course of carrying out its objective.

“In the course of the commission” of the arson means during any part of defendant’s
participation in the arson; thus, the death of <insert name of decedent> must have occurred
somewhere within the time span of the occurrence of the facts which constitute the arson. The
phrase “in the course of the commission” is a time limitation and means conduct occurring
immediately before or during the commission of the arson.

It does not matter that the act that caused the death was committed unintentionally or
accidentally, rather than with the intention to cause death, nor does it matter if the death was the
result of <insert name of decedent>’s fear or flight. The defendant is as guilty when committing
this form of murder as (he/she) would be if (he/she) had intentionally committed the act that
caused the death.
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Element 4 - Victim was not a participant
The fourth element is that <insert name of decedent> was not a participant in the commission of
the arson.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant, acting alone
or with one or more persons, committed the crime of arson, 2) the defendant or another
participant caused the death of <insert name of decedent>, 3) the defendant or another participant
caused the death of <insert name of decedent> during the course of committing arson, and 4)
<insert name of decedent> was not a participant in the commission of the arson.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of arson murder, then you shall find the defendant guilty. On the other hand, if you
unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements, you shall then find the defendant not guilty.

Commentary

“Intent to cause death is not an element of the crime of arson murder. Arson murder has
no mens rea requirement beyond that of an intention to commit the underlying crime of arson
upon which the charge of arson murder is predicated.” State v. Dupree, 196 Conn. 655, 663,
cert. denied, 474 U.S. 951, 106 S. Ct. 318, 88 L. Ed. 2d 301 (1985).

“The phrase ‘in the course of’ focuses on the temporal relationship between the murder
and the underlying felony.” (Internal quotation marks omitted.) State v. Williams, 65 Conn.
App. 59, 89, cert. denied, 258 Conn. 923 (2001). Our Supreme Court defines “the phrase ‘“in the
course of” to include the period immediately before or after the actual commission of the crime.”
Id., 90. The omission of the phrase “in furtherance of,” which is found in the felony murder
statute, indicates “a legislative recognition that when the arsonist himself causes a death during
the course of committing that crime it would be a rare case where the death would not also be “in
furtherance’ of the arson.” State v. Young, 191 Conn. 636, 644 (1983).

Capital felony

Arson murder cannot be the predicate crime to a charge of capital felony. State v.
Harrell, 238 Conn. 828, 839 (1996).

Connecticut Criminal Jury Instructions



5.5 CAPITAL FELONY OR MURDER
WITH SPECIAL CIRCUMSTANCES

5.5-1 Capital Felony or Murder with Special
Circumstances -- § 53a-54b
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5.5-1 Capital Felony or Murder with Special
Circumstances -- 8 53a-54b

Revised to May 23, 2013 (modified November 17, 2015)

Any violation of § 53a-54b occurring after April 25, 2012 is called a Murder with Special
Circumstances rather than a Capital Felony. Note that Public Acts 2015, No. 84, § 7,
modified the definition of the crime to include that the person “was eighteen years of age or
older at the time of the offense.”

Note: There are eight circumstances under which intentional murder may be raised to
capital felony or murder with special circumstances. In most cases, the defendant will be
charged with murder in one count, and capital felony or murder with special circumstances
in another. Thus, the following instructions refer the jury back to the instructions on the
murder count. In some cases, however, such as murder of a person under sixteen years of
age, it may be charged in a single count. In that case, insert the instruction on murder
(Instruction 5.1-1) rather than the reference to the murder count. Also, if the charging
document lists the capital felony or murder with special circumstances charge as the first
count, followed by the murder count, it should be amended to list the murder charge first,
as this is the order in which the charges must be proved.

This instruction is organized as follows:

Part A. Circumstances raising murder to capital felony or murder with special circumstances
Murder of a peace officer

Murder for hire

Prior conviction of murder

Under sentence of life imprisonment

Murder of a kidnapped person

Murder during a sexual assault

Multiple murders

Murder of a person under sixteen years of age

N~ wWNE

Part B. Other instructions pertaining to capital felony or murder with special circumstances
1. Two Witness Instruction
2. Concluding Instruction

PART A. CIRCUMSTANCES RAISING MURDER TO CAPITAL FELONY OR
MURDER WITH SPECIAL CIRCUMSTANCES

1. Murder of a peace officer -- § 53a-54b (1)

The defendant is charged [in count j with capital felony or murder with special
circumstances. The statute defining this offense reads in pertinent part as follows:
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a person is guilty of a [capital felony/murder with special circumstances] when that

person is convicted of the murder of <insert one of the following:>

e amember of the division of state police within the department of emergency services and
public protection or of any local police department,

e achief inspector or inspector in the division of criminal justice,

a state marshal who is exercising authority granted under any provision of the general

statutes,

a judicial marshal in performance of the duties of a judicial marshal,

a constable who performs criminal law enforcement duties,

a special policeman for state property,

a conservation officer or special conservation officer appointed by the commissioner of

environmental protection,

e an employee of the department of correction or a person providing services on behalf of
said department when such employee or person is acting within the scope of such
employee’s or person’s employment or duties in a correctional institution or facility and
the actor is confined in such institution or facility,

e or any firefighter,

while (he/she) was acting within the scope of (his/her) duties.

For you to find the defendant guilty of [capital felony/murder with special circumstances], the
state must prove the following elements beyond a reasonable doubt:

Element 1 - Convicted of murder

The first element is that the defendant was convicted of murder. Proof of this element will
depend on your deliberations pertaining to count <insert number of count charging murder>
which | have already instructed you on. If you find the defendant guilty of murder in count
<insert number of count charging murder>, then this element of [capital felony/murder with
special circumstances] will be proven.

Element 2 - Identity of decedent
The second element is that <insert name of decedent> was <insert appropriate title>.

Element 3 - Within the scope of duties

The third element is that <insert name of decedent> was acting in the discharge of (his/her)
official duties as a[n] <insert appropriate title> at the time. Acting within the scope of (his/her)
duties broadly encompasses any activity that falls within the officer’s official duties. A[n]
<insert appropriate title> has the duty to <insert description of officer’s duties>. Whether
(he/she) is acting in the performance of (his/her) duty must be determined in the light of that
purpose and duty. If (he/she) is acting under a good faith belief that (he/she) is carrying out that
duty, and if (his/her) actions are reasonably designed to that end, (he/she) is acting in the
performance of (his/her) duties. Thus, this element requires evidence establishing that the
<insert appropriate title> had been performing (his/her) official duties in good faith at the time
of the commission of the murder.t

Special evidentiary rule
<Insert Two Witness Instruction. See below.>
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Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant murdered
<insert name of decedent>, 2) <insert name of decedent> was <insert appropriate title>, and 3)
<insert name of decedent> was acting within the scope of (his/her) duties.

<Insert Concluding Instruction. See below.>

2. Murder for hire -- § 53a-54b (2)
Note: The defendant may be charged as either the person committing the murder (see
subsection (a)) or the person hiring another person to commit the murder (see subsection

(b)).

a. Defendant charged with committing the murder
The defendant is charged [in count __] with [capital felony/murder with special circumstances].
The statute defining this offense reads in pertinent part as follows:

a person is guilty of a [capital felony/murder with special circumstances] when that

person is convicted of murder and was hired to commit the murder for pecuniary

gain.

For you to find the defendant guilty of [capital felony/murder with special circumstances], the
state must prove the following elements beyond a reasonable doubt:

Element 1 - Convicted of murder

The first element is that the defendant was convicted of murder. Proof of this element will
depend on your deliberations pertaining to count <insert number of count charging murder>,
which | have already instructed you on. If you find the defendant guilty of murder in count
<insert number of count charging murder>, then this element of [capital felony/murder with
special circumstances] will be proven.

Element 2 - For hire

The second element is that the defendant was hired to commit the murder for pecuniary gain.
The state must prove beyond a reasonable doubt that someone hired the defendant to
intentionally cause the death of <insert name of decedent> in exchange for something of
monetary value.

“Hired” means a relationship in which one person engages the services of another who, for
pecuniary gain, agrees to perform specified services. “Pecuniary gain” means gain in the form of
money. This means that someone engaged the defendant to murder the decedent in exchange for
money. In other words, the state must prove beyond a reasonable doubt that there was an
agreement between the defendant and the person who hired (him/her) to intentionally cause the
death of the decedent in exchange for monetary compensation.?

Special evidentiary rule
<Insert Two Witness Instruction. See below.>
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Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant murdered
<insert name of decedent>, and 2) the defendant was hired to commit the murder for pecuniary
gain.

<Insert Concluding Instruction. See below.>

b. Defendant charged with hiring a third party to commit the murder
The defendant is charged [in count __] with [capital felony/murder with special circumstances].
The statute defining this offense reads in pertinent part as follows:

a person is guilty of a [capital felony/murder with special circumstances] when that

person hired another person to commit murder for pecuniary gain and that other

person committed murder.

For you to find the defendant guilty of [capital felony/murder with special circumstances], the
state must prove the following elements beyond a reasonable doubt:

Element 1 - Hired another

The first element is that the defendant hired <insert name of person hired> to murder <insert
name of decedent> for pecuniary gain. “Hired” means a relationship when one person engages
the services of another who, for pecuniary gain, agrees to perform specified services.

“Pecuniary gain” means gain in the form of money. This means that someone engaged the
defendant to murder the decedent in exchange for money. In other words, the state must prove
beyond a reasonable doubt that both the defendant and the person who (he/she) hired intended to
cause the death of <insert name of decedent> in exchange for monetary compensation.®

Element 2 - Caused death

The second element is that the defendant, through (his/her) actions, and the person hired to
commit the murder, caused the death of the decedent. You must find proved beyond a
reasonable doubt that the decedent died as a result of the actions of the defendant and the person
the defendant hired.

Element 3 - Murder

The third element is that the defendant and <insert name of person hired> caused the death of
<insert name of decedent> with the specific intent to cause <insert name of decedent>’s death.
There is no particular length of time necessary to form the specific intent to cause <insert name
of decedent>’s death.

<See Intent: Specific, Instruction 2.3-1.>

Special evidentiary rule
<Insert Two Witness Instruction. See below.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant hired <insert
name of person hired> to murder <insert name of decedent> for pecuniary gain, 2) <insert name

Connecticut Criminal Jury Instructions



of person hired> caused the death of <insert name of decedent>, and 3) both the defendant and
<insert name of person hired> intended to cause the death of <insert name of decedent>.

<Insert Concluding Instruction. See below.>

3. Prior conviction of murder -- § 53a-54b (3)

Note: A trial to a jury for a charge of §53a-54b (3) requires the trial to be bifurcated to
avoid undue prejudice. State v. Jones, 234 Conn. 324 (1995). The state may, however,
demonstrate a need to avoid a bifurcated trial. 1d., 347-49. The first part of the trial is a
determination by the jury of whether the defendant committed the charged murder.
During this part of the bifurcated trial, only instruct the jury on the elements of murder.
The second part of the trial concerns the prior conviction for murder or felony murder.
The following instruction is only to be given to the jury after it has returned a verdict of
guilty as to the murder charged.

Now that you have reached the verdict of guilty on the charge of murder, and heard further
evidence regarding this case, | must instruct you on the additional crime of [capital
felony/murder with special circumstances]. The statute defining [capital felony/murder with
special circumstances] reads in pertinent part as follows:
a person is guilty of a [capital felony/murder with special circumstances] when that
person commits murder and that person has previously been convicted of (intentional
murder / murder committed in the course of the commission of a felony).

For you to find the defendant guilty of [capital felony/murder with special circumstances], the
state must prove the following elements beyond a reasonable doubt:

Element 1 - Convicted of murder
The first element is that the defendant committed a murder. Based upon your verdict in the first
part of this trial, you have found the first element to have been proved.

Element 2 - Previous conviction

The second element is that at the time of the commission of the murder, the defendant had
previously been convicted of (intentional murder / murder committed in the course of the
commission of a felony). “Convicted” means having a judgment of conviction entered by a court
of competent jurisdiction against the defendant on that charge. This conviction must have
occurred prior to the date the defendant murdered <insert name of decedent>.

Special evidentiary rule
<Insert Two Witness Instruction. See below.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant committed a
murder, and 2) at the time (he/she) committed that murder, had previously been convicted of
(intentional murder / murder committed in the course of the commission of a felony).

<Insert Concluding Instruction. See below.>
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4. Under sentence of life imprisonment -- § 53a-54b (4)

Note: Although State v. Jones, 234 Conn. 324 (1995), pertains only to a charge under
subsection 3 (see above), the same principles would apply to a charge under subsection 4,
requiring the trial to be bifurcated to avoid undue prejudice, unless the state has
demonstrated a need to avoid a bifurcated trial. The first part of the trial is a
determination by the jury of whether the defendant committed the charged murder.
During this part of the bifurcated trial, only instruct the jury on the elements of murder.
The second part of the trial concerns whether the defendant is currently under a sentence
of life imprisonment. The following instruction is only to be given to the jury after it has
returned a verdict of guilty as to the murder charged.

Now that you have reached the verdict of guilty on the charge of murder, and heard further
evidence regarding this case, | must instruct you on the additional crime of [capital
felony/murder with special circumstances]. The statute defining [capital felony/murder with
special circumstances] reads in pertinent part as follows:

a person is guilty of a [capital felony/murder with special circumstances] if that

person is convicted of murder and that person was, at the time of commission of the

murder, under a sentence of life imprisonment.

For you to find the defendant guilty of [capital felony/murder with special circumstances], the
state must prove the following elements beyond a reasonable doubt:

Element 1 - Convicted of murder
The first element is that the defendant committed a murder. Based upon your verdict in the first
part of this trial, you have found the first element to have been proved.

Element 2 - Under sentence of life imprisonment

The second element is that at the time of the commission of the murder, the defendant was under
a sentence of life imprisonment. To prove this element, the state must prove beyond a
reasonable doubt that the defendant had been sentenced to a term of life imprisonment at the time
of the murder.

Special evidentiary rule
<Insert Two Witness Instruction. See below.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant committed a
murder, and 2) at the time (he/she) committed that murder, had been sentenced to a term of life
imprisonment.

<Insert Concluding Instruction. See below.>
5. Murder of a kidnapped person -- 8 53a-54b (5)

Note: Under this subsection of capital felony, the state must only prove kidnapping in the
second degree.
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The defendant is charged [in count__] with [capital felony/murder with special circumstances].
The statute defining this offense reads in pertinent part as follows:
a person is guilty of a [capital felony/murder with special circumstances] if that
person is convicted of the murder of a kidnapped person during the course of the
kidnapping or before the kidnapped person is able to return or be returned to safety.

For you to find the defendant guilty of [capital felony/murder with special circumstances], the
state must prove the following elements beyond a reasonable doubt:

Element 1 - Convicted of murder

The first element is that the defendant was convicted of murder. Proof of this element will
depend on your deliberations pertaining to count <insert number of count charging murder>
which | have already instructed you on. If you find the defendant guilty of murder in count
<insert number of count charging murder>, then this element of [capital felony/murder with
special circumstances] will be proved.

Element 2 - Kidnapping

The second element is that the defendant had kidnapped that person. Proof of this element will

depend on your deliberations pertaining to count <insert number of count charging kidnapping>
which I have already instructed you on. If you find the defendant guilty of kidnapping in count

<insert number of count charging kidnapping>, then this element of [capital felony/murder with
special circumstances] will be proved.

Element 3 - Murder in the course of the kidnapping

The third element is that the murder occurred during the course of the kidnapping or before such
person was able to return to safety or be returned to safety. The phrase “in the course of the
commission” is a time limitation and means conduct occurring immediately before the
commission, during the commission or in the immediate flight after the commission of the
kidnapping. The immediate murder of a person to eliminate a witness to the crime or to avoid
detection is also “in the course of commission.”

Special evidentiary rule
<Insert Two Witness Instruction. See below.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant murdered
<insert name of decedent>, 2) the defendant had kidnapped <insert name of decedent>, and 3)
the murder occurred during the course of the kidnapping or before <insert name of decedent>
was able to return to safety or be returned to safety.

<Insert Concluding Instruction. See below.>
6. Murder during a sexual assault -- § 53a-54b (6)

The defendant is charged [in count__] with [capital felony/murder with special circumstances].
The statute defining this offense reads in pertinent part as follows:
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a person is guilty of a [capital felony/murder with special circumstances] when that
person is convicted of murder committed in the course of the commission of sexual
assault in the first degree.

For you to find the defendant guilty of [capital felony/murder with special circumstances], the
state must prove the following elements beyond a reasonable doubt:

Element 1 - Convicted of murder

The first element is that the defendant was convicted of murder. Proof of this element will
depend on your deliberations pertaining to count <insert number of count charging murder>
which | have already instructed you on. If you find the defendant guilty of murder in count
<insert number of count charging murder>, then this element of [capital felony/murder with
special circumstances] will be proved.

Element 2 - Sexual assault

The second element is that the murder occurred during the course of the commission of sexual
assault in the first degree. Proof of this element will depend on your deliberations pertaining to
count <insert number of count charging sexual assault> which | have already instructed you on.
If you find the defendant guilty of sexual assault in count <insert number of count charging
sexual assault>, then this element of [capital felony/murder with special circumstances] will be
proven.

Element 3 - Murder in the course of the sexual assault

The third element is that the murder occurred in the course of the commission of the sexual
assault. The phrase “in the course of the commission” is a time limitation and means conduct
occurring immediately before the commission, during the commission or in the immediate flight
after the commission of the sexual assault in the first degree. The immediate murder of a person
to eliminate a witness to the crime or to avoid detection is also “in the course of commission.”

Special evidentiary rule
<Insert Two Witness Instruction. See below.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant murdered
<insert name of decedent>, 2) the defendant had sexually assaulted <insert name of decedent>,
and 3) the murder occurred during the course of the sexual assault.

<Insert Concluding Instruction. See below.>

7. Multiple murders -- § 53a-54b (7)
The defendant is charged [in count__] with [capital felony/murder with special circumstances].
The statute defining this offense reads in pertinent part as follows:

a person is guilty of a [capital felony/murder with special circumstances] when that

person is convicted of the murder of two or more persons at the same time or in the

course of a single transaction.
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For you to find the defendant guilty of [capital felony/murder with special circumstances], the
state must prove the following elements beyond a reasonable doubt:

Element 1 - Convicted of one or more murders

The first element is that the defendant has been convicted of the murder of two or more persons.
Proof of this element will depend on your deliberations pertaining to counts <insert numbers of
the counts charging each murder> which I have already instructed you on. If you find the
defendant guilty of murder in counts <insert numbers of the counts charging each murder>, then
this element of [capital felony/murder with special circumstances] will be proved.

Element 2 - Single transaction
The second element is that the <insert number of murders> murders occurred at the same time or
in the course of a single transaction. In order to prove that the murders occurred at the same time
or in the course of a single transaction the state must prove beyond a reasonable doubt that the
murders occurred at approximately the same time or that the murders were related to a single
course of conduct or plan carried out as a series of events with a clear connection. Was there a
plan, motive or event common to the <insert number of murders> murders? If you find beyond a
reasonable doubt that the state has proved that all of the murders occurred as part of a single
course of conduct with a clear connection, then you shall find this element to have been proven.

Special evidentiary rule
<Insert Two Witness Instruction. See below.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant murdered
<insert names of decedents>, and 2) the <insert number of murders> murders occurred at the
same time or in the course of a single transaction.

<Insert Concluding Instruction. See below.>

8. Murder of a person under sixteen years of age -- 8 53a-54b (8)
The defendant is charged [in count__] with [capital felony/murder with special circumstances].
The statute defining this offense reads in pertinent part as follows:

a person is guilty of a [capital felony/murder with special circumstances] when that

person is convicted of the murder of a person under sixteen years of age.

For you to find the defendant guilty of [capital felony/murder with special circumstances], the
state must prove the following elements beyond a reasonable doubt:

Element 1 - Convicted of murder

The first element is that the defendant was convicted of murder. Proof of this element will
depend on your deliberations pertaining to count <insert number of count charging murder>
which | have already instructed you on. If you find the defendant guilty of murder in count
<insert number of count charging murder>, then this element of [capital felony/murder with
special circumstances] will be proved.
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Element 2 - Age of decedent
The second element is that at the time <insert name of decedent> was murdered, (he/she) was
under sixteen years of age.*

Special evidentiary rule
<Insert Two Witness Instruction. See below.>

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant murdered
<insert name of decedent>, and 2) that at the time <insert name of decedent> was murdered,
(he/she) was under sixteen years of age.

<Insert Concluding Instruction. See below.>

PART B. OTHER INSTRUCTIONS PERTAINING TO CAPITAL FELONY
OR MURDER WITH SPECIAL CIRCUMSTANCES

1. TWO WITNESS INSTRUCTION®

If you find that the state has proved all the elements of [capital felony/murder with special
circumstances], there is one other rule that applies to the crime of [capital felony/murder with
special circumstances] you must also consider. Our law provides that no person may be
convicted of any crime punishable by death or life imprisonment® without the testimony of at
least two witnesses or that which is equivalent thereto. It is our law in most criminal cases that a
person can be convicted on the testimony of just one person. However, in a charge of [capital
felony/murder with special circumstances] the state is required to produce more than a single
witness. There is no requirement that there be two eyewitnesses to the crime, only that there has
been produced for you the testimony of at least two witnesses or the equivalent thereto. In this
case when you recall the evidence you have heard, and consider the number of witnesses called
by the state in support of this charge of [capital felony/murder with special circumstances], you
may find that the state has met its additional evidentiary burden of calling at least two witnesses
or that which is equivalent thereto. The rule is satisfied if there are two or more witnesses, each
testifying to different parts of the crimes, or to different circumstances concerning the charge,
tending directly to show the guilt of the accused. The rule is also satisfied if one witness testifies
to a principal fact and another witness testifies to circumstances corroborating it.

2. CONCLUDING INSTRUCTION

If you find that the state has called two witnesses, or the equivalent thereto, and unanimously
proved the elements of the crime of [capital felony/murder with special circumstances] beyond a
reasonable doubt, then you shall find the defendant guilty. If the state has failed to call two
witnesses or the equivalent thereto or failed to prove beyond a reasonable doubt any one or more
of the elements of the crime of [capital felony/murder with special circumstances], you shall find
the defendant not guilty of this count.
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! State v. Reynolds, 264 Conn. 1, 28-35 (2003), cert. denied, 541 U.S. 908, 124 S. Ct. 1614, 158
L. Ed. 2d 254 (2004).

2 State v. Carpenter, 275 Conn. 785, 866 (2005), cert. denied, 547 U.S. 1025, 126 S. Ct. 1578,
164 L. Ed. 2d 309 (2006).

*1d.

4 There is no requirement that the defendant knew the age of the victim, or that the defendant
intended to kill a victim of a certain age. “If a defendant intentionally murders an innocent
person without knowing that person’s age, he does so at his peril, and will not be heard to plead
in defense good faith or ignorance.” (Internal quotation marks omitted.) State v. Higgins, 265
Conn. 35, 48 (2003).

% See General Statutes § 54-83; State v. Ortiz, 252 Conn. 533, 578 (2000).
® General Statutes § 54-83.

Commentary

The statute says that the person must be “convicted of murder.” The Supreme Court has
interpreted this to exclude nonintentional murder, so that neither felony murder nor arson murder
may be the predicate crime for [capital felony/murder with special circumstances]. See State v.
Johnson, 241 Conn. 702, 713-14 (1997) (killing of police officer during the course of a robbery);
State v. Harrell, 238 Conn. 828, 839 (1996) (killing of two people in a fire).

A conviction of intentional murder based on Pinkerton liability may be the predicate
crime for [capital felony/murder with special circumstances]. State v. Peeler, 271 Conn. 338,
364-65 (2004), cert. denied, 546 U.S. 845, 126 S. Ct. 94, 163 L.Ed2d 110 (2005); State v.
Coltherst, 263 Conn. 478, 500-501 (2003).
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PART 6: CRIMES AGAINST
SECURITY OF PERSON

6.1 ASSAULT

6.2 THREATENING

6.3 RECKLESS ENDANGERMENT

6.4 ROBBERY

6.5 KIDNAPPING AND UNLAWFUL RESTRAINT

6.6 CUSTODIAL INTERFERENCE

6.7 STALKING AND HARASSMENT

6.8 VIOLATION OF PROTECTIVE AND
RESTRAINING ORDERS

6.9 ABUSE

6.10 INTIMIDATION

6.11 RISK OF INJURY AND OTHER OFFENSES
AGAINST CHILDREN

6.12 COERCION

6.13 STRANGULATION OR SUFFOCATION
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6.1 ASSAULT

6.1 Introduction to Assault

6.1-1 Assault in the First Degree (Deadly Weapon or
Dangerous Instrument) -- § 53a-59 (a) (1)

6.1-2 Assault in the First Degree (Maiming) -- 8 53a-
59 (a) (2)

6.1-3 Assault in the First Degree (Reckless
Indifference) -- § 53a-59 (a) (3)

6.1-4 Assault in the First Degree (Aided by Two or
More Persons) -- 8 53a-59 (a) (4)

6.1-5 Assault in the First Degree (Discharge of a
Firearm) -- § 53a-59 (a) (5)

6.1-6 Assault in the Second Degree (Serious Physical
Injury) -- § 53a-60 (a) (1)

6.1-7 Assault in the Second Degree (Intentional with
a Deadly Weapon) -- § 53a-60 (a) (2)

6.1-8 Assault in the Second Degree (Reckless with a
Deadly Weapon) -- § 53a-60 (a) (3)

6.1-9 Assault in the Second Degree (Administration
of Stupefying Drugs) -- § 53a-60 (a) (4)

6.1-10 Assault in the Second Degree (Board of
Parole Employee or Member) -- § 53a-60 (a) (5)

6.1-11 Assault in the Second Degree with a Firearm -
- § 53a-60a

6.1-12 Assault in the Second Degree with a Motor
Vehicle -- § 53a-60d
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6.1-13 Assault in the Third Degree (Physical Injury)
-- §53a-61 (a) (1)

6.1-14 Assault in the Third Degree (Reckless) -- 8
53a-61 (a) (2)

6.1-15 Assault in the Third Degree (Deadly Weapon)
-- § 53a-61 (a) (3)

6.1-16 Assault of an Elderly, Blind, Disabled,
Pregnant or Intellectually Disabled Person -- §
53a-59a, § 53a-60Db, § 53a-60c, and § 53a-61a

6.1-17 Assault of an Employee of the Department of
Correction in the First Degree -- § 53a-59b

6.1-18 Assault of a Pregnant Woman Resulting in
Termination of Pregnancy -- § 53a-59¢

6.1-19 Assault in the Second Degree (Knockout) -- §
53a-60 (a) (6)
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6.1 Introduction to Assault

Revised to May 10, 2012

“Under our penal code . . . assault is classified as first, second or third degree, the
category depending upon the intent of the actor, the use of a deadly weapon or dangerous
instrument, and the severity of the resultant injuries. General Statutes § 53a-59 through 53a-61.”
State v. Ruiz, 171 Conn. 264, 268 (1976). Since Ruiz, more ways of committing assault have
been added to the statutes and an additional factor of the status of the victim has been added.

DEGREE /
SUBSECTION

INTENT

RESULT

ADDITIONAL
FACTOR

First degree § 53a-59
(@) (1)

Specific: to cause serious
physical injury

Serious physical
injury

With deadly weapon
or dangerous
instrument

First degree § 53a-59
(@) (2)

Specific: to disfigure,
or destroy, amputate or
disable permanently a
member or organ of
body.

Disfigurement, etc.

First degree § 53a-59
(@) (3)

Extreme indifference
recklessness

Serious physical
injury

First degree § 53a-59
(a) (4)

Specific: to cause serious
physical injury

Serious physical
injury

Aided by 2 or more
persons

First degree § 53a-59
(@) (5

Specific: to cause
physical injury

Physical injury

By discharge of
firearm

First degree § 53a-59a

As specified in § 53a-59 (a) (2), § 53a-59 (a)

(3), or § 53a-59 (5)

Elderly, blind,
disabled, intellectually
disabled, or pregnant

First degree § 53a-59b

As specified in any subsection of § 53a-59

DOC employee acting in
performance of duties

First degree 8 53a-59c

As specified in § 53a-59 (a) (1)

Pregnant woman;
resulting in
termination of
pregnancy

Second degree §
53a-60 (a) (1)

Specific: to cause serious
physical injury

Serious physical
injury

Second degree §
53a-60 (a) (2)

Specific: to cause
physical injury

Physical injury

With deadly weapon or
dangerous instrument,
other than discharge of
firearm

Second degree §
53a-60 (a) (3)

Recklessness

Serious physical
injury

With deadly weapon
or dangerous
instrument
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Second degree §
53a-60 (a) (4)

Specific: to cause
stupefaction by
administration of
drug; no medical or
therapeutic purpose

Stupefaction

With drug capable of
causing stupor;
without consent

Second degree §
53a-60 (a) (5)

Specific: to cause
physical injury

Physical injury

Defendant parolee;
victim parole officer or
member of board of

parole
Second degree § 53a-60a | As specified in any subsection of § 53a-60 With firearm
(a)
Second degree § 53a-60b | As specified in any subsection of § 53a-60 or § 53a- | Elderly, blind,

123 (a) (3)

disabled, intellectually
disabled, or pregnant

Second degree 8 53a-60c

As specified in any subsection of § 53a-60a

Elderly, blind, disabled,
intellectually disabled,
or pregnant; with
firearm

Second degree § 53a-60d

General intent Serious physical

injury

With a motor vehicle
while intoxicated

Third degree § 53a-61 (a)

)

Specific: to cause
physical injury

Physical injury

Third degree § 53a-61 (a)

)

Recklessness Serious physical

injury

Third degree § 53a-61 (a)

@)

Criminal negligence Physical injury

With deadly weapon
or dangerous
instrument or
electronic defense
weapon

Third degree 8
53a-6la

As specified in any subsection of § 53a-61

Elderly, blind,
disabled, intellectually
disabled, or pregnant

Separate offenses/ Lesser included offenses
As the above chart shows, there are various ways to commit each degree of assault.
When the question has been raised, the appellate courts have found the various ways within each
degree to be separate offenses, and not lesser included offenses of one another. State v. Moore,
98 Conn. App. 85, 92 (§ 53a-59 (a) (1) and (a) (5) are different offenses), cert. denied, 280 Conn.
944 (2006), and cert. denied, 281 Conn. 906 (2007); State v. Morgan, 86 Conn. App. 196, 217
(2004) (8 53a-59 (a) (1) and (a) (3) are different offenses), cert. denied, 273 Conn. 902 (2005);
State v. Barnett, 53 Conn. App. 581, 602 (§ 53a-59 (a) (1) and (a) (4) are separate offenses), cert.
denied, 250 Conn. 918 (1999); see also State v. Denson, 67 Conn. App. 803, 809 (8§ 53a-59 (a)
(2) is not a lesser included offense of § 53a-59 (a) (1)), cert. denied, 260 Conn. 915 (2002).
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The lesser degrees of assault may be lesser included offenses of assault in the first and
second degrees depending on the factual allegations of the information. See, e.g., State v. Ruiz,
171 Conn. 264, 272 (1976) (state’s evidence limited to intentional conduct, so reckless assault
could not be lesser included offense); see also State v. Bunker, 27 Conn. App. 322, 329-32
(1992) (discussing methodology of instructing on several assault charges, each with several
lesser included offenses).

Intent

The assault statute provides for intent to be transferred. State v. Carter, 84 Conn. App.
263, 269, cert. denied, 271 Conn. 932 (2004), cert. denied, 544 U.S. 1066, 125 S. Ct. 2529, 161
L. Ed. 2d 1120 (2005). The defendant need not be aware of the presence of the victim. Id.

A defendant may simultaneously intend to cause death and intend to cause serious
physical injury, justifying convictions of both attempted murder and intentional assault for the
same act against the same victim. State v. Murray, 254 Conn. 472, 481-83 (2000); State v.
Williams, 237 Conn. 748, 754-55 (1996).

Multiple assaults

It is double jeopardy to be convicted of two counts of assault for a single continuous
assault that resulted in two stab wounds to a single victim. State v. Nixon, 92 Conn. App. 586,
592-97 (2005).
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6.1-1 Assault in the First Degree (Deadly Weapon or
Dangerous Instrument) -- § 53a-59 (a) (1)

Revised to April 23, 2010

The defendant is charged [in count __] with assault in the first degree. The statute defining
this offense reads in pertinent part as follows:

a person is guilty of assault in the first degree when with intent to cause serious

physical injury to another person, (he/she) causes such injury to such person or to a

third person by means of a deadly weapon or a dangerous instrument.
For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Intent to cause serious physical injury

The first element is that the defendant intended to cause serious physical injury to another
person. A person acts “intentionally” with respect to a result when (his/her) conscious objective
IS to cause such result. <See Intent: Specific, Instruction 2.3-1.>

“Serious physical injury” is something more serious than mere physical injury, which is defined
as “impairment of physical condition or pain.” It is more than a minor or superficial injury. Itis
defined by statute as “physical injury which creates a substantial risk of death, or which causes
serious disfigurement, serious impairment of health or serious loss or impairment of the function
of any bodily organ.”

Element 2 - Caused serious physical injury

The second element is that, acting with that intent, the defendant caused serious physical injury
to <insert name of person injured>. This means that the defendant’s conduct was the proximate
cause of the person’s injuries. You must find it proved beyond a reasonable doubt that <insert
name of person injured> was seriously injured as a result of the actions of the defendant. <See
Proximate Cause, Instruction 2.6-1.>

[<If person injured was not the person intended:> It does not matter whether <insert name of
person injured> was the person upon whom the defendant intended to inflict serious physical
injury. It is sufficient if you find that the defendant intended to cause serious physical injury to
another person and that (he/she) in fact caused serious physical injury to that person or to some
other person.]

Element 3 - With deadly weapon or dangerous instrument

The third element is that the defendant caused that injury by means of a (deadly weapon /

dangerous instrument). <Insert the appropriate definition:>

e “Deadly weapon” is defined by statute as any weapon, whether loaded or unloaded, from

which a shot may be discharged, or a switchblade knife, gravity knife, billy, blackjack,
bludgeon, or metal knuckles. If the weapon is a firearm, it may be unloaded, but it must
be in such condition that a shot may be discharged from it. Thus, if the weapon is loaded
but not in working order, it is not a deadly weapon. If the weapon is unloaded but in
working order, it is a deadly weapon.

Connecticut Criminal Jury Instructions



e “Dangerous instrument” means any instrument, article or substance which, under the
circumstances in which it is used or attempted or threatened to be used, is capable of
causing death or serious physical injury. “Serious physical injury” means physical injury
which creates a substantial risk of death, or which causes serious disfigurement, serious
impairment of health or serious loss or impairment of the function of any bodily organ. It
is important to note that the article need not be inherently dangerous; all that is required is
that the article was capable of causing death or serious physical injury under the
circumstances in which it was used. Any article or substance, without limitation and
even though harmless under normal use, may be found by you to be a dangerous
instrument if, under the circumstances of its use or threatened or attempted use, it is
capable of producing serious physical injury or death. The state need not prove that in
fact death or serious physical injury resulted, only that the instrument had that potential
under the circumstances.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant had the
specific intent to cause serious physical injury to another person <insert name of person, if
applicable>, 2) the defendant did cause serious physical injury to <insert name of person
injured>, and 3) the defendant caused the injury by means of a (deadly weapon / dangerous
instrument).

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the first degree, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.

Commentary

Sentence Enhancer

Section 53a-59 (b) provides an enhanced penalty if the victim is either under 10 years of
age or a witness if the defendant knew the victim was a witness. The jury must find this fact
proved beyond a reasonable doubt. See Sentence Enhancers, Instruction 2.11-4.
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6.1-2 Assault in the First Degree (Maiming) -- § 53a-
59 (a) (2)

Revised to December 1, 2007 (modified June 13, 2008)

The defendant is charged [in count __] with assault in the first degree. The statute defining
this offense reads in pertinent part as follows:
a person is guilty of assault in the first degree when with intent to (disfigure another
person seriously and permanently / to destroy, amputate or disable permanently a
member or organ of (his/her) body), (he/she) causes such injury to such person or to a
third person.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Intent to disfigure or disable
The first element is that the defendant specifically intended <insert as appropriate:>
¢ to disfigure another person seriously and permanently. To “disfigure” is to mar, deform
or deface. A serious and permanent disfigurement is one that is not minor or superficial
and which will be permanent.
e to destroy, amputate or disable permanently a member or organ of another person’s body.

A person acts “intentionally” with respect to a result when (his/her) conscious objective is to
cause such result. <See Intent: Specific, Instruction 2.3-1.>

Element 2 - Caused disfigurement or disablement

The second element is that the defendant, acting with that intent, (disfigured another person
seriously and permanently / destroyed, amputated or permanently disabled a member or organ of
another person’s body). This means that the defendant’s conduct was the proximate cause of
<insert name of person injured>’s injuries. You must find it proved beyond a reasonable doubt
that <insert name of person injured> was injured as a result of the actions of the defendant. <See
Proximate Cause, Instruction 2.6-1.>

[<If person injured was not the person intended:> It does not matter whether <insert name of
person injured> was the person whom the defendant intended to (disfigure / disable). Itis
sufficient if you find that the defendant intended to (disfigure / disable) another person and that
(he/she) in fact did (disfigure / disable) that person or some other person.]

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant had the
specific intent to (disfigure another person <insert name of person, if applicable> seriously and
permanently / destroy, amputate or permanently disable a member or organ of another person’s
body <insert name of person, if applicable>), and 2) the defendant did (disfigure <insert name of
person injured> seriously and permanently / destroy, amputate or permanently disable a member
or organ of <insert name of person injured>’s body).
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If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the first degree, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.

Commentary

“Although this statute describes two types of specific intent, i.e., to disfigure seriously
and permanently, or to destroy, amputate or disable permanently a member or organ of the body,
it is a single crime that is completed by causing an injury consistent with either specified intent.”
State v. Woods, 25 Conn. App. 275, 280 (distinguishing this subsection from the common-law
forms of mayhem and malicious disfigurement), cert. denied, 220 Conn. 923 (1991). A fetusisa
“member” of the mother’s body for purposes of § 53a-59 (a) (2) and 8§ 53a-70a (a) (2). State v.
Sandoval, 263 Conn. 524, 553 (2003).

The injuries described in this subsection are to be distinguished from “serious physical
injury” because they must be permanent, whereas “serious physical injury” need not be. State v.
Denson, 67 Conn. App. 803, 810-11, cert. denied, 260 Conn. 915 (2002). A scar on the victim’s
face, though minimal, constitutes serious, permanent disfigurement. State v. Anderson, 74 Conn.
App. 633, 644, cert. denied, 263 Conn. 901 (2003).

A person may be convicted of attempt under this subsection if the person injured suffered
only minor injuries, as long as the evidence supports the conclusion that the defendant acted with
the intent to do serious and permanent bodily harm. State v. Griffin, 78 Conn. App. 646, 653-56
(2003). “Although it is true that intent may be gleaned from circumstantial evidence, including
the type of wound inflicted, that is not the only basis from which the trier of fact may infer
intent.” 1d., 654.

Sentence Enhancer

Section 53a-59 (b) provides an enhanced penalty if the victim is either under 10 years of
age or a witness if the defendant knew the victim was a witness. The jury must find this fact
proved beyond a reasonable doubt. See Sentence Enhancers, Instruction 2.11-4.
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6.1-3 Assault in the First Degree (Reckless
Indifference) -- § 53a-59 (a) (3)

Revised to December 1, 2007 (modified June 13, 2008)

The defendant is charged [in count __] with assault in the first degree. The statute defining
this offense reads in pertinent part as follows:
a person is guilty of assault in the first degree when under circumstances evincing an
extreme indifference to human life (he/she) recklessly engages in conduct which
creates a risk of death to another person, and thereby causes serious physical injury to
another person.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Conduct creating a risk of death
The first element is that the defendant engaged in conduct that created a risk of death.

Element 2 - Recklessness

The second element is that the defendant acted recklessly. A person acts “recklessly” with
respect to a result or circumstances when (he/she) is aware of and consciously disregards a
substantial and unjustifiable risk that such result will occur or that such circumstances exist.
<See Recklessness, Instruction 2.3-4.>

Element 3 - Extreme indifference to human life

The third element is that the defendant acted under circumstances evincing an extreme
indifference to human life. “Indifference” means simply not caring. It means lacking any
interest in a matter one way or the other. Extreme means existing in the highest or greatest
possible degree. Extreme indifference is more than ordinary indifference. It is synonymous with
excessive and is the greatest departure from the ordinary. What evinces an extreme indifference
to human life is a question of fact.

Element 4 - Caused serious physical injury

The fourth element is that the defendant caused serious physical injury to another person. This
means that the defendant’s conduct was the proximate cause of the person’s injuries. You must
find it proved beyond a reasonable doubt that <insert name of person injured> was injured as a
result of the actions of the defendant. <See Proximate Cause, Instruction 2.6-1.>

“Serious physical injury” is something more serious than mere physical injury, which is defined
as “impairment of physical condition or pain.” It is more than a minor or superficial injury. Itis
defined by statute as “physical injury which creates a substantial risk of death, or which causes
serious disfigurement, serious impairment of health or serious loss or impairment of the function
of any bodily organ.”
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Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant engaged in
conduct that created a risk of death, 2) (he/she) acted recklessly, 3) (he/she) acted under
circumstances evincing an extreme indifference to human life, and 4) (he/she) caused serious
physical injury to <insert name of person injured>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the first degree, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.

Commentary

Sentence Enhancer

Section 53a-59 (b) provides an enhanced penalty if the victim is either under 10 years of
age or a witness if the defendant knew the victim was a witness. The jury must find this fact
proved beyond a reasonable doubt in whatever format it is presented to them. The jury must find
this fact beyond a reasonable doubt. See Sentence Enhancers, Instruction 2.11-4.
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6.1-4 Assault in the First Degree (Aided by Two or
More Persons) -- § 53a-59 (a) (4)

Revised to December 1, 2007 (modified June 13, 2008)

The defendant is charged [in count __] with assault in the first degree. The statute defining
this offense reads in pertinent part as follows:
a person is guilty of assault in the first degree when with intent to cause serious
physical injury to another person and while aided by two or more other persons
actually present, (he/she) causes such injury to such person or to a third person.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Intent to cause serious physical injury

The first element is that the defendant specifically intended to cause serious physical injury to
another person. A person acts “intentionally” with respect to a result when (his/her) conscious
objective is to cause such result. <See Intent: Specific, Instruction 2.3-1.>

“Serious physical injury” is something more serious than mere physical injury, which is defined
as “impairment of physical condition or pain.” It is more than a minor or superficial injury. Itis
defined by statute as “physical injury which creates a substantial risk of death, or which causes
serious disfigurement, serious impairment of health or serious loss or impairment of the function
of any bodily organ.”

Element 2 - Caused serious physical injury

The second element is that, acting with that intent, the defendant caused serious physical injury
to another person. This means that the defendant’s conduct was the proximate cause of the
person’s injuries. You must find it proved beyond a reasonable doubt that <insert name of
person injured> was injured as a result of the actions of the defendant. <See Proximate Cause,
Instruction 2.6-1.>

[<If person injured was not the person intended:> It does not matter whether <insert name of
person injured> was the person upon whom the defendant intended to inflict serious physical
injury. It is sufficient if you find that the defendant intended to cause serious physical injury to
another person and that (he/she) in fact caused serious physical injury to that person or to some
other person.]

Element 3 - Aided by two or more persons

The third element is that the defendant was aided by two or more other persons actually present
when the injury occurred. This means that two or more other persons must have been present
and actively assisting in the assault. Mere presence of inactive companions or mere
acquiescence or some innocent act that in fact aids the perpetrator of the assault does not
constitute aid within the meaning of the statute.
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Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant had the
specific intent to cause serious physical injury to another person <insert name of person, if
applicable>, 2) the defendant did cause serious physical injury to <insert name of person
injured>, and 3) the defendant was aided by two or more other persons actually present.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the first degree, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.

Commentary

Sentence Enhancer

Section 53a-59 (b) provides an enhanced penalty if the victim is either under 10 years of
age or a witness if the defendant knew the victim was a witness. The jury must find this fact
proved beyond a reasonable doubt. See Sentence Enhancers, Instruction 2.11-4.
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6.1-5 Assault in the First Degree (Discharge of a
Firearm) -- 8§ 53a-59 (a) (5)

Revised to December 1, 2007 (modified May 23, 2013)

The defendant is charged [in count __] with assault in the first degree. The statute defining
this offense reads in pertinent part as follows:

a person is guilty of assault in the first degree when with intent to cause physical

injury to another person, (he/she) causes such injury to such person or to a third

person by means of the discharge of a firearm.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Intent to cause physical injury

The first element is that the defendant intended to cause physical injury to another person. A
person acts “intentionally” with respect to a result when (his/her) conscious objective is to cause
such result. <See Intent: Specific, Instruction 2.3-1.>

“Physical injury” is defined as impairment of physical condition or pain. It is a reduced ability to
act as one would otherwise have acted. The law does not require that the injury be serious. It
may be minor.

Element 2 - Caused physical injury

The second element is that, acting with that intent, the defendant caused physical injury to
another person. This means that the defendant’s conduct was the proximate cause of <insert
name of person injured>’s injuries. You must find it proved beyond a reasonable doubt that
<insert name of person injured> was injured as a result of the actions of the defendant. <See
Proximate Cause, Instruction 2.6-1.>

[<If person injured was not the person intended:> It does not matter whether <insert name of
person injured> was the person upon whom the defendant intended to inflict physical injury. It
is sufficient if you find that the defendant intended to cause physical injury to another person and
that (he/she) in fact caused physical injury to that person or to some other person.]

Element 3 - By discharge of a firearm

The third element is that the defendant caused the physical injury by means of the discharge of a
firearm. “Firearm” means any sawed-off shotgun, machine gun, rifle, shotgun, pistol, revolver
or other weapon, whether loaded or unloaded, from which a shot may be discharged.!

It is not enough that the defendant was armed with a firearm or threatened to use a firearm. The
defendant must have actually discharged the firearm.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant had the
specific intent to cause physical injury to another person <insert name of person, if applicable>,

Connecticut Criminal Jury Instructions



2) the defendant did cause physical injury to <insert name of person injured>, and 3) the
defendant caused the injury by means of the discharge of a firearm.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the first degree, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.

1 See definitions for machine gun, rifle, shotgun, and pistol or revolver in the glossary.

Commentary

Sentence Enhancer

Section 53a-59 (b) provides an enhanced penalty if the victim is either under 10 years of
age or a witness if the defendant knew the victim was a witness. The jury must find this fact
proved beyond a reasonable doubt. See Sentence Enhancers, Instruction 2.11-4.
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6.1-6 Assault in the Second Degree (Serious Physical
Injury) -- 8§ 53a-60 (a) (1)

Revised to December 1, 2007

The defendant is charged [in count __] with assault in the second degree. The statute defining
this offense reads in pertinent part as follows:
a person is guilty of assault in the second degree when with intent to cause serious
physical injury to another person, (he/she) causes such injury to such person or to a
third person.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Intent to cause serious physical injury

The first element is that the defendant specifically intended to cause serious physical injury to
another person. A person acts “intentionally” with respect to a result when (his/her) conscious
objective is to cause such result. <See Intent: Specific, Instruction 2.3-1.>

“Serious physical injury” is something more serious than mere physical injury, which is defined
as “impairment of physical condition or pain.” It is more than a minor or superficial injury. Itis
defined by statute as “physical injury which creates a substantial risk of death, or which causes
serious disfigurement, serious impairment of health or serious loss or impairment of the function
of any bodily organ.”

Element 2 - Caused serious physical injury

The second element is that, acting with that intent, the defendant caused serious physical injury
to that person or to a third person. This means that the defendant’s conduct was the proximate
cause of <insert name of person injured>’s injuries. You must find it proved beyond a
reasonable doubt that <insert name of person injured> was injured as a result of the actions of
the defendant. <See Proximate Cause, Instruction 2.6-1.>

[<If person injured was not the person intended:> It does not matter whether <insert name of
person injured> was the person upon whom the defendant intended to inflict serious physical
injury. It is sufficient if you find that the defendant intended to cause serious physical injury to
another person and that (he/she) in fact caused serious physical injury to that person or to some
other person.]

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant had the
specific intent to cause serious physical injury to another person <insert name of person, if
applicable>, and 2) the defendant did cause serious physical injury to <insert name of person
injured>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the second degree, then you shall find the defendant guilty. On the
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other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.

Connecticut Criminal Jury Instructions



6.1-7 Assault in the Second Degree (Intentional with
a Deadly Weapon) -- § 53a-60 (a) (2)

Revised to April 23, 2010

The defendant is charged [in count __] with assault in the second degree. The statute defining
this offense reads in pertinent part as follows:

a person is guilty of assault in the second degree when with intent to cause physical

injury to another person, (he/she) causes such injury to such person or to a third

person by means of a deadly weapon or a dangerous instrument other than by means

of the discharge of a firearm.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Intent to cause physical injury

The first element is that the defendant specifically intended to cause physical injury to another
person. A person acts “intentionally” with respect to a result when (his/her) conscious objective
IS to cause such result. <See Intent: Specific, Instruction 2.3-1.>

“Physical injury” is defined as impairment of physical condition or pain. It is a reduced ability to
act as one would otherwise have acted. The law does not require that the injury be serious. It
may be minor.

Element 2 - Caused physical injury

The second element is that the defendant caused physical injury to another person. This means
that the defendant’s conduct was the proximate cause of the person’s injuries. You must find it
proved beyond a reasonable doubt that <insert name of person injured> was injured as a result of
the actions of the defendant. <See Proximate Cause, Instruction 2.6-1.>

[<If person injured was not the person intended:> It does not matter whether <insert name of
person injured> was the person upon whom the defendant intended to inflict physical injury. It
is sufficient if you find that the defendant intended to cause physical injury to another person and
that (he/she) in fact caused physical injury to that person or to some other person.]

Element 3 - With deadly weapon or dangerous instrument

The third element is that the defendant caused the injury by means of a (deadly weapon /

dangerous instrument) other than by means of the discharge of a firearm. <Insert the

appropriate definition:>

e “Deadly weapon” is defined by statute as any weapon, whether loaded or unloaded,

from which a shot may be discharged, or a switchblade knife, gravity knife, billy,
blackjack, bludgeon, or metal knuckles. If the weapon is a firearm, it may be
unloaded, but it must be in such condition that a shot may be discharged from it.
Thus, if the weapon is loaded but not in working order, it is not a deadly weapon. If
the weapon is unloaded but in working order, it is a deadly weapon. Any injury
caused by a deadly weapon must be by means other than the discharge of a firearm.
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e “Dangerous instrument” means any instrument, article or substance which, under the
circumstances in which it is used or attempted or threatened to be used, is capable of
causing death or serious physical injury. *“Serious physical injury” means physical
injury which creates a substantial risk of death, or which causes serious disfigurement,
serious impairment of health or serious loss or impairment of the function of any
bodily organ. It is important to note that the article need not be inherently dangerous;
all that is required is that the article was capable of causing death or serious physical
injury under the circumstances in which it was used. Any article or substance, without
limitation and even though harmless under normal use, may be found by you to be a
dangerous instrument if, under the circumstances of its use or threatened or attempted
use, it is capable of producing serious physical injury or death. The state need not
prove that in fact death or serious physical injury resulted, only that the instrument had
that potential under the circumstances.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant had the
specific intent to cause physical injury to another person <insert name of person, if applicable>,
2) the defendant did cause physical injury to <insert name of person injured >, and 3) the
defendant caused the injury by means of a (deadly weapon / dangerous instrument) other than by
means of the discharge of a firearm.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the second degree, then you shall find the defendant guilty. On the
other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.
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6.1-8 Assault in the Second Degree (Reckless with a
Deadly Weapon) -- § 53a-60 (a) (3)

Revised to April 23, 2010

The defendant is charged [in count __] with assault in the second degree. The statute defining
this offense reads in pertinent part as follows:
a person is guilty of assault in the second degree when (he/she) recklessly causes
serious physical injury to another person by means of a deadly weapon or a dangerous
instrument.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Recklessness

The first element is that the defendant acted recklessly. A person acts “recklessly” with respect
to a result or circumstances when (he/she) is aware of and consciously disregards a substantial
and unjustifiable risk that such result will occur or that such circumstances exist. <Insert
Recklessness, Instruction 2.3-4.>

Element 2 - Caused serious physical injury

The second element is that the defendant caused serious physical injury. This means that the
defendant’s conduct was the proximate cause of the person’s injuries. You must find it proved
beyond a reasonable doubt that <insert name of person injured> was injured as a result of the
actions of the defendant. <See Proximate Cause, Instruction 2.6-1.>

“Serious physical injury” is something more serious than mere physical injury, which is defined
as “impairment of physical condition or pain.” It is more than a minor or superficial injury. Itis
defined by statute as “physical injury which creates a substantial risk of death, or which causes
serious disfigurement, serious impairment of health or serious loss or impairment of the function
of any bodily organ.”

Element 3 - Deadly weapon or dangerous instrument
The third element is that the defendant used a deadly weapon or a dangerous instrument in
causing the serious physical injury to another. <Insert the appropriate definition:>

e “Deadly weapon” is defined by statute as any weapon, whether loaded or unloaded, from
which a shot may be discharged, or a switchblade knife, gravity knife, billy, blackjack,
bludgeon, or metal knuckles. If the weapon is a firearm, it may be unloaded, but it must
be in such condition that a shot may be discharged from it. Thus, if the weapon is loaded
but not in working order, it is not a deadly weapon. If the weapon is unloaded but in
working order, it is a deadly weapon.

e “Dangerous instrument” means any instrument, article or substance which, under the
circumstances in which it is used or attempted or threatened to be used, is capable of
causing death or serious physical injury. “Serious physical injury” means physical injury
which creates a substantial risk of death, or which causes serious disfigurement, serious
impairment of health or serious loss or impairment of the function of any bodily organ. It
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is important to note that the article need not be inherently dangerous; all that is required is
that the article was capable of causing death or serious physical injury under the
circumstances in which it was used. Any article or substance, without limitation and
even though harmless under normal use, may be found by you to be a dangerous
instrument if, under the circumstances of its use or threatened or attempted use, it is
capable of producing serious physical injury or death. The state need not prove that in
fact death or serious physical injury resulted, only that the instrument had that potential
under the circumstances.

Conclusion
In summary, the state must prove beyond a reasonable doubt that 1) the defendant acted

recklessly, 2) the defendant caused serious physical injury to <insert name of person injured>,
and 3) the defendant caused the injury by means of a (deadly weapon / dangerous instrument).

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the second degree, then you shall find the defendant guilty. On the
other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.
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6.1-9 Assault in the Second Degree (Administration
of Stupefying Drugs) -- § 53a-60 (a) (4)

Revised to December 1, 2007

The defendant is charged [in count __] with assault in the second degree. The statute defining
this offense reads in pertinent part as follows:
a person is guilty of assault in the second degree when for a purpose other than lawful
medical or therapeutic treatment, (he/she) intentionally causes stupor,
unconsciousness or other physical impairment or injury to another person by
administering to such person, without (his/her) consent, a drug, substance or
preparation capable of producing the same.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Administered drugs
The first element is that the defendant administered a drug, substance or preparation capable of
producing stupor or unconsciousness or other physical impairment to another person.

Element 2 - Without consent
The second element is that the person to whom the substance was administered did not give
(his/her) consent to the administration of the drug, substance or preparation..

Element 3 - Caused stupor or unconsciousness
The third element is that the substance did, in fact, cause stupor, unconsciousness or other
physical impairment to that person.

Element 4 - Intent to cause stupor or unconsciousness

The fourth element is that the defendant administered the drug with the specific intent of causing
such stupor, unconsciousness or other physical impairment. A person acts “intentionally” with
respect to a result when (his/her) conscious objective is to cause such result. <See Intent:
Specific, Instruction 2.3-1.>

Element 5 - No lawful purpose
The fifth element is that the administration of the drug or substance was for a purpose other than
lawful medical or therapeutic treatment.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant administered a
drug or other substance capable of causing stupor, unconsciousness or other physical impairment
to <insert name of complainant>, 2) this was done without the consent of <insert name of
complainant>, 3) the administration of the substance caused stupor or unconsciousness or other
physical impairment to <insert name of complainant>, 4) the defendant intended to caused
stupor or unconsciousness or other physical impairment to <insert name of complainant>, and 5)
the defendant had no lawful medical or therapeutic purpose for such actions.
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If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the second degree, then you shall find the defendant guilty. On the
other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.

Commentary
See State v. Nunes, 260 Conn. 649, 657-82 (2002) (discussing evidentiary requirements).
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6.1-10 Assault in the Second Degree (Board of
Parole Employee or Member) -- § 53a-60 (a) (5)

Revised to December 1, 2007

The defendant is charged [in count __] with assault in the second degree. The statute defining
this offense reads in pertinent part as follows:
a person is guilty of assault in the second degree when (he/she) is a parolee from a
correctional institution and with intent to cause physical injury to an employee or
member of the board of parole, (he/she) causes physical injury to such employee or
member.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - On parole

The first element is that the defendant was, at the time of the alleged offense, on parole from a
correctional institution. This means (he/she) was released from a correctional institution prior to
the expiration of (his/her) term of imprisonment but remains under the supervision of the board
of parole.

Element 2 - Intent to cause physical injury

The second element is that the defendant intended to cause physical injury to a person known by
the defendant to be an employee or member of the board of parole. A person acts
“intentionally” with respect to a result when (his/her) conscious objective is to cause such result.
<See Intent: Specific, Instruction 2.3-1.>

Element 3 - Caused physical injury

The third element is that the defendant in fact caused physical injury to an employee or member
of the board of parole. This means that the defendant’s conduct was the proximate cause of the
person’s injuries. You must find it proved beyond a reasonable doubt that <insert name of
person injured> was injured as a result of the actions of the defendant. <See Proximate Cause,
Instruction 2.6-1.>

“Physical injury” is defined as impairment of physical condition or pain. It is a reduced ability to
act as one would otherwise have acted. The law does not require that the injury be serious. It
may be minor.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was a parolee
from a correctional institution, 2) the defendant intended to cause physical injury to <insert name
of person injured>, whom (he/she) knew to be an employee or member of the board of parole,
and 3) the defendant caused physical injury to <insert name of person injured>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the second degree, then you shall find the defendant guilty. On the
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other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.

Commentary
See State v. Nixon, 231 Conn. 545, 554 (1995) (distinguishing this assault offense from
Assault on Public Safety or Emergency Medical Personnel, § 53a-167¢).
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6.1-11 Assault in the Second Degree with a Firearm
-- § 53a-60a

Revised to December 1, 2007

The defendant is charged [in count __] with assault in the second degree with a firearm. The
statute defining this offense reads in pertinent part as follows:
a person is guilty of assault in the second degree with a firearm when (he/she)
commits assault in the second degree, and in the commission of such offense (he/she)
(uses / is armed with and threatens the use of / displays or represents by (his/her)
words or conduct that (he/she) possesses) a pistol, revolver, machine gun, shotgun,
rifle or other firearm.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Committed assault in the second degree
The first element is that the defendant committed assault in the second degree. <See instruction
for underlying crime:>

e 8§53a-60 (a) (1): Assault in the Second Degree, Instruction 6.1-6.

e 8§53a-60 (a) (2): Assault in the Second Degree, Instruction 6.1-7.

e 8§53a-60 (a) (3): Assault in the Second Degree, Instruction 6.1-8.

e §53a-60 (a) (4): Assault in the Second Degree, Instruction 6.1-9.

e §53a-60 (a) (5): Assault in the Second Degree, Instruction 6.1-10.

Element 2 - With a firearm
The second element is that in the commission of the assault the defendant <insert as
appropriate:>!
e used a firearm.
e was armed with and threatened the use of a firearm.
e displayed or represented by (his/her) words or conduct that (he/she) possessed a firearm.
[It is not required that what the defendant represents to be a firearm be loaded or that the
defendant actually have a firearm. It need only be represented by words or conduct that
(he/she) is so armed.]
<Describe specific allegations regarding firearm.> “Firearm” means any sawed-off shotgun,
machine gun, rifle, shotgun, pistol, revolver or other weapon, whether loaded or unloaded, from
which a shot may be discharged.? You must find that the firearm was operable at the time of the
incident.?

Conclusion

In summary, the state must prove beyond a reasonable doubt that <insert the concluding
summary from the instruction for the underlying crime>, and that in the commission of the
assault the defendant (used / threatened the use of / displayed or represented that (he/she) had) a
firearm.
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If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the second degree, then you shall find the defendant guilty. On the
other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.

1 Carefully tailor this part of the instruction according to the nature of the conduct alleged and
the type of firearm involved. See State v. Tomlin, 266 Conn. 608, 626-27 (2003) (allegation of
“did shoot” only supported instructing on the first of three distinct methods of committing the
offense).

2 See definitions for machine gun, rifle, shotgun, and pistol or revolver in the glossary.

% The defendant may raise as an affirmative defense that the firearm was not operable. See
Inoperability of Firearm, Instruction 2.9-3.

Commentary
“No person shall be found guilty of assault in the second degree and assault in the second
degree with a firearm upon the same transaction but such person may be charged and prosecuted
for both such offenses upon the same information.” General Statutes § 53a-60a (a).
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6.1-12 Assault in the Second Degree with a Motor
Vehicle -- § 53a-60d

Revised to June 12, 2009

The defendant is charged [in count __] with assault in the second degree with a motor vehicle.
The statute defining this offense reads in pertinent part as follows:
a person is guilty of assault in the second degree with a motor vehicle when, while
operating a motor vehicle under the influence of (intoxicating liquor / any drug /
both), (he/she) causes serious physical injury to another person as a consequence of
the effect of such (liquor / drug).

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Operated a motor vehicle

The first element is that the defendant was operating a motor vehicle. A person “operates” a
motor vehicle when, while in the vehicle, (he/she) intentionally does any act or makes use of any
mechanical or electrical agency that alone or in sequence sets in motion the motive power of the
vehicle. A person acts “intentionally” with respect to conduct when (his/her) conscious objective
is to engage in such conduct. <See Intent: General, Instruction 2.3-1.>

Element 2 - While under the influence

The second element is that the defendant was under the influence of (intoxicating liquor / any
drug / both). A person is under the influence of (intoxicating liquor / any drug / both) when, as a
result of drinking such beverage or introducing such drug or both into (his/her) system, (his/her)
mental, physical, or nervous processes have become so affected that (he/she) lacks to an
appreciable degree the ability to function properly in relation to the operation of a motor vehicle.
It is for you to determine if the defendant was operating under the influence of (intoxicating
liquor / any drug / both). That is, you must decide in view of all the other evidence in the case,
whether the amount of (liquor consumed / drugs used) by the defendant so affected (his/her)
mental, nervous and physical processes that (he/she) lacked to an appreciable degree the ability
to function properly with relation to the operation of (his/her) automobile.

Element 3 - Caused serious physical injury

The third element is that the defendant’s intoxication was the proximate cause of serious physical
injury to <insert name of person injured>. You must find it proved beyond a reasonable doubt
that <insert name of person injured> was injured as a result of the defendant’s intoxication.

<See Proximate Cause, Instruction 2.6-1.>

“Serious physical injury” is something more serious than mere physical injury, which is defined
as “impairment of physical condition or pain.” It is more than a minor or superficial injury. Itis
defined by statute as “physical injury which creates a substantial risk of death, or which causes
serious disfigurement, serious impairment of health or serious loss or impairment of the function
of any bodily organ.”
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Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was operating
a motor vehicle, 2) the defendant was under the influence of (intoxicating liquor / drug / both),
and 3) the defendant’s intoxication was the proximate cause of the serious physical injury to
<insert name of person injured>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the second degree with a motor vehicle, then you shall find the
defendant guilty. On the other hand, if you unanimously find that the state has failed to prove
beyond a reasonable doubt any of the elements, you shall then find the defendant not guilty.

Commentary
The prima facie “provisions of [General Statutes] § 14-227a (d) do not apply to a
prosecution of assault in the second degree with a motor vehicle while intoxicated in violation of
General Statutes § 53a-60d (a).” State v. Leroy, 16 Conn. App. 472, 477 (1988).
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6.1-13 Assault in the Third Degree (Physical Injury)
-- §53a-61 (a) (1)

Revised to December 1, 2007

The defendant is charged [in count __] with assault in the third degree. The statute defining
this offense reads in pertinent part as follows:

a person is guilty of assault in the third degree when with intent to cause physical

injury to another person, (he/she) causes such injury to such person or to a third

person.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Intent to cause physical injury

The first element is that the defendant specifically intended to cause physical injury to another
person. A person acts “intentionally” with respect to a result when (his/her) conscious objective
is to cause such result. <See Intent: Specific, Instruction 2.3-1.>

“Physical injury” is defined as impairment of physical condition or pain. It is a reduced ability to
act as one would otherwise have acted. The law does not require that the injury be serious. It
may be minor.

Element 2 - Caused physical injury

The second element is that the defendant caused physical injury to another person. This means
that the defendant’s conduct was the proximate cause of the person’s injuries. You must find it
proved beyond a reasonable doubt that <insert name of person injured> was injured as a result of
the actions of the defendant. <See Proximate Cause, Instruction 2.6-1.>

[<If person injured was not the person intended:> It does not matter whether <insert name of
person injured> was the person upon whom the defendant intended to inflict physical injury. It
is sufficient if you find that the defendant intended to cause physical injury to another person and
that (he/she) in fact caused physical injury to that person or to some other person.]

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant had the
specific intent to cause physical injury to another person <insert name of person, if applicable>,
and 2) the defendant caused physical injury to <insert name of person injured>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the third degree, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.
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6.1-14 Assault in the Third Degree (Reckless) -- §
53a-61 (a) (2)

Revised to December 1, 2007

The defendant is charged [in count __ ] with assault in the third degree. The statute defining
this offense reads in pertinent part as follows:

a person is guilty of assault in the third degree when (he/she) recklessly causes

serious physical injury to another person.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Recklessness

The first element is that the defendant acted recklessly. A person acts “recklessly” with respect
to a result or circumstances when (he/she) is aware of and consciously disregards a substantial
and unjustifiable risk that such result will occur or that such circumstances exist. <Insert
Recklessness, Instruction 2.3-4.>

Element 2 - Caused serious physical injury

The second element is that the defendant’s reckless acts caused serious physical injury to another
person. This means that the defendant’s conduct was the proximate cause of the person’s
injuries. You must find it proved beyond a reasonable doubt that <insert name of person
injured> was injured as a result of the actions of the defendant. <See Proximate Cause,
Instruction 2.6-1.>

“Serious physical injury” is something more serious than mere physical injury, which is defined
as “impairment of physical condition or pain.” It is more than a minor or superficial injury. Itis
defined by statute as “physical injury which creates a substantial risk of death, or which causes
serious disfigurement, serious impairment of health or serious loss or impairment of the function
of any bodily organ.”

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant acted
recklessly, and 2) the defendant caused serious physical injury to <insert name of person
injured>.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the third degree, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.
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6.1-15 Assault in the Third Degree (Deadly Weapon)
-- § 53a-61 (a) (3)

Revised to April 23, 2010

The defendant is charged [in count __] with assault in the third degree. The statute defining
this offense reads in pertinent part as follows:
a person is guilty of assault in the third degree when with criminal negligence,
(he/she) causes physical injury to another person by means of a deadly weapon, a
dangerous instrument or an electronic defense weapon.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Criminal negligence
The first element is that the defendant acted with criminal negligence. <Insert Criminal
Negligence, Instruction 2.3-5.>

Element 2 - Caused physical injury

The second element is that the defendant caused physical injury to another person. This means
that the defendant’s conduct was the proximate cause of the person’s injuries. You must find it
proved beyond a reasonable doubt that <insert name of person injured> was injured as a result of
the actions of the defendant. <See Proximate Cause, Instruction 2.6-1.>

“Physical injury” is defined as impairment of physical condition or pain. It is a reduced ability to
act as one would otherwise have acted. The law does not require that the injury be serious. It
may be minor.

Element 3 - Deadly weapon or dangerous instrument
The third element is that the injury was caused by means of (a deadly weapon / a dangerous
instrument / an electronic defense weapon). <Insert the appropriate definition:>

e “Deadly weapon” is defined by statute as any weapon, whether loaded or unloaded, from
which a shot may be discharged, or a switchblade knife, gravity knife, billy, blackjack,
bludgeon, or metal knuckles. If the weapon is a firearm, it may be unloaded, but it must
be in such condition that a shot may be discharged from it. Thus, if the weapon is loaded
but not in working order, it is not a deadly weapon. If the weapon is unloaded but in
working order, it is a deadly weapon.

e “Dangerous instrument” means any instrument, article or substance which, under the
circumstances in which it is used or attempted or threatened to be used, is capable of
causing death or serious physical injury. “Serious physical injury” means physical injury
which creates a substantial risk of death, or which causes serious disfigurement, serious
impairment of health or serious loss or impairment of the function of any bodily organ. It
Is important to note that the article need not be inherently dangerous; all that is required is
that the article was capable of causing death or serious physical injury under the
circumstances in which it was used. Any article or substance, without limitation and
even though harmless under normal use, may be found by you to be a dangerous
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instrument if, under the circumstances of its use or threatened or attempted use, it is
capable of producing serious physical injury or death. The state need not prove that in
fact death or serious physical injury resulted, only that the instrument had that potential
under the circumstances.

e “Electronic defense weapon” is defined by statute as a weapon which by electronic
impulse or current is capable of immobilizing a person temporarily, but is not capable of
inflicting death or serious physical injury.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant was criminally
negligent, 2) the defendant caused physical injury to <insert name of person injured >, and 3) the
defendant caused the injury by means of a (deadly weapon / dangerous instrument / electronic
defense weapon).

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the third degree, then you shall find the defendant guilty. On the other
hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt any of
the elements, you shall then find the defendant not guilty.
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6.1-16 Assault of an Elderly, Blind, Disabled,
Pregnant or Intellectually Disabled Person -- § 53a-
59a, § 53a-60b, § 53a-60c, and § 53a-61a

Revised to May 10, 2012

Note: These offenses are based on underlying assault crimes against a certain class of
victim. The degree of the offense depends on the degree of the underlying crime.

The defendant is charged [in count__] with assault of (a/an) (elderly / blind / disabled / pregnant
/ intellectually disabled?) person [with a firearm] in the (first / second / third) degree. The statute
defining this offense reads in pertinent part as follows:
a person is guilty of assault of (a/an) (elderly / blind / disabled / pregnant /
intellectually disabled) [with a firearm] in the (first / second / third) degree when such
person commits assault [with a firearm] in the (first / second / third) degree and the
person assaulted <insert as appropriate:>
e s at least sixty years of age.
is blind.
is physically disabled.
IS pregnant.
is intellectually disabled, and the actor is not a person with intellectual disability.

For you to find the defendant guilty of this charge, the state must prove beyond a reasonable
doubt the following elements:

Element 1 - Committed assault
The first element is that the defendant committed assault [with a firearm] in the (first / second /
third) degree. <Insert elements from instruction for the underlying crime:>

e 853a-59 (a) (2): Assault in the First Degree (Maiming), Instruction 6.1-2.
8 53a-59 (a) (3): Assault in the First Degree (Reckless Indifference), Instruction 6.1-3.
8 53a-59 (a) (5): Assault in the First Degree (Discharge of a Firearm), Instruction 6.1-5.
8 53a-60a: Assault in the Second Degree with a Firearm, Instruction 6.1-11.
8 53a-61 (a) (1): Assault in the Third Degree (Physical Injury), Instruction 6.1-13.
8 53a-61 (a) (2): Assault in the Third Degree (Reckless), Instruction 6.1-14.
§ 53a-61 (a) (3): Assault in the Third Degree (Deadly Weapon), Instruction 6.1-15.

Element 2 - Status of complainant
The second element is that the person assaulted was, at the time, <insert as appropriate:>

e at least sixty years of age. The defendant did not have to know that the person was over
sixty years of age.

e Dlind. For purposes of this offense, a person is “blind” if (his/her) central visual acuity
does not exceed 20/200 in the better eye with correcting lenses, or if (his/her) visual
acuity is greater than 20/200 but is accompanied by a limitation in the fields of vision
such that the widest diameter of the visual field subtends an angle no greater than twenty
degrees.? <Insert any medical evidence.> In addition, the defendant did not have to know
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that the person was blind.

e physically disabled. For purposes of this offense, a person is “physically disabled” if
(he/she) has any chronic physical handicap, infirmity or impairment, whether congenital
or resulting from bodily injury, organic process or changes or from illness, including, but
not limited to, epilepsy, deafness or hearing impairment or reliance on a wheelchair or
other remedial appliance or device. Thus, it does not matter whether the person was born
with the chronic physical handicap, infirmity or impairment, or if it resulted from bodily
injury, organic processes or changes or illness.® In addition, the defendant did not have to
know that the person was physically disabled.

e pregnant.

e intellectually disabled, and the person committing the assault was not a person with
intellectual disability. For purposes of this offense, “intellectual disability” means a
significantly subaverage general intellectual functioning existing concurrently with
deficits in adaptive behavior and manifested during the developmental period. “General
intellectual functioning” means the results obtained by assessment with one or more of
the individually administered general intelligence tests developed for that purpose and
standardized on a significantly adequate population and administered by persons formally
trained in test administration. “Significantly subaverage” means an intelligence quotient
more than two standard deviations below the mean test. “Adaptive behavior” means the
effectiveness or degree with which an individual meets the standards of personal
independence and social responsibility expected for the individual’s age and cultural
group. “Developmental period” means the period of time between birth and the
eighteenth birthday.* <Insert any evidence of general intellectual functioning and
adaptive behavior.>

[Affirmative defense

<Include if raised by the defendant:>

The defendant has raised the affirmative defense that (he/she), at the time of the incident, did not
know that <insert name of complainant> was (pregnant / intellectually disabled).

<See Affirmative Defense, Instruction 2.9-1.>]

Conclusion

In summary, the state must prove beyond a reasonable doubt that <insert the concluding
summary from the instruction for the underlying crime>, and that at the time of the assault,
<insert name of complainant> was (at least sixty years of age / blind / physically disabled /
pregnant / intellectually disabled).

<Insert one of the following endings:>

If the defendant has not raised the affirmative defense

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault of (a/an) (elderly / blind / physically disabled / pregnant / intellectually
disabled) [with a firearm] in the (first / second / third) degree, then you shall find the defendant
guilty. On the other hand, if you unanimously find that the state has failed to prove beyond a
reasonable doubt any of the elements, you shall then find the defendant not guilty.

Connecticut Criminal Jury Instructions



If the defendant has raised the affirmative defense

If you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements of the crime of assault of (a pregnant / an intellectually disabled) person [with a
firearm] in the (first / second / third) degree, you shall then find the defendant not guilty and not
consider (his/her) affirmative defense.

If you unanimously find that the state has proved beyond a reasonable doubt each of the
elements, then you shall consider the defendant’s affirmative defense. If you unanimously find
that the defendant has proved by a preponderance of the evidence that (he/she) did not know that
<insert name of complainant> was (pregnant / intellectually disabled), then you shall find the
defendant not guilty. If you unanimously find that the defendant has not proved (his/her) defense
by a preponderance of the evidence, then you shall find the defendant guilty.

! Public Acts 2011, No. 11-129, § 1, replaced the term “mental retardation” with “intellectual
disability,” effective October 1, 2011.

2 General Statutes § 1-1f (a).
3 General Statutes § 1-1f (b).
4 General Statutes § 1-1g.

Commentary
See generally State v. Campbell, 180 Conn. 557, 562-64 (1980) (discussing the
legislature’s rationale for making assault on the elderly a distinct offense).
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6.1-17 Assault of an Employee of the Department of
Correction in the First Degree -- § 53a-59b

Revised to April 23, 2010

The defendant is charged [in count__] with assaulting an employee of the department of
correction. The statute defining this offense reads in pertinent part as follows:
a person is guilty of assault of an employee of the department of correction in the first
degree when (he/she) is (in the custody of the commissioner of correction / confined
in any institution or facility of the department of correction) and commits assault in
the first degree on an employee of the department of correction acting in the
performance of (his/her) duties.

For you to find the defendant guilty of this crime, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Committed assault in the first degree
The first element is that the defendant committed the crime of assault in the first degree. <Insert
elements from the instruction for the underlying crime:
e §53a-59 (a) (1): Assault in the First Degree (Deadly Weapon or Dangerous Instrument),
Instruction 6.1-1.
e §53a-59 (a) (2): Assault in the First Degree (Maiming), Instruction 6.1-2.
e §53a-59 (a) (3): Assault in the First Degree (Reckless Indifference), Instruction 6.1-3.
e §53a-59 (a) (4): Assault in the First Degree (Aided by Two or More Persons),
Instruction 6.1-4.
e §53a-59 (a) (5): Assault in the First Degree (Discharge of a Firearm), Instruction 6.1-5.

Element 2 - DOC employee

The second element is that the person assaulted was an employee of the department of correction
acting in the performance of (his/her) duties. The phrase “in the performance of (his/her) duties”
means that the person was acting within the scope of what (he/she) was employed to do, and that
(his/her) conduct was related to (his/her) official duties. The question of whether (he/she) was
acting in good faith in the performance of (his/her) duties is a factual question for you to
determine on the basis of the evidence in the case. <Summarize evidence if appropriate.>

<See commentary in Instruction 4.3-1 concerning interfering with an officer for additional
analysis if necessary. >

Element 3 - Defendant in custody or confined

The third element is that at the time of the assault the defendant was (in the custody of the
commissioner of correction / confined in any institution or facility of the department of
correction). The term “in the custody of” means that the defendant is subject to restraint by the
commissioner of correction by virtue of a court order. [A person who is on parole is still
considered to be in the custody of the commissioner of correction.]
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Conclusion

In summary, the state must prove beyond a reasonable doubt that <insert the concluding
summary from the instruction for the underlying crime>, and that at the time of the assault
<insert name of complainant> was an employee of the department of correction acting in the
performance of (his/her) duties and the defendant was (in the custody of the commissioner of
correction / confined in any institution or facility of the department of correction).

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault on an employee of the department of correction, then you shall find the
defendant guilty. On the other hand, if you unanimously find that the state has failed to prove
beyond a reasonable doubt any of the elements, you shall then find the defendant not guilty.
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6.1-18 Assault of a Pregnant Woman Resulting in
Termination of Pregnancy -- § 53a-59¢

Revised to December 1, 2007

The defendant is charged [in count__] with assault of a pregnant woman resulting in termination
of pregnancy. The statute defining this offense reads in pertinent part as follows:

a person is guilty of assault of a pregnant woman resulting in termination of

pregnancy when such person commits assault in the first degree and the person

assaulted is pregnant and the assault results in the termination of pregnancy that does

not result in a live birth.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Committed assault in the first degree
The first element is that the defendant committed assault in the first degree. <Insert elements
from the instruction for the underlying crime:
e §53a-59 (a) (1): Assault in the First Degree (Deadly Weapon or Dangerous Instrument),
Instruction 6.1-1.
e §53a-59 (a) (2): Assault in the First Degree (Maiming), Instruction 6.1-2.
e §53a-59 (a) (3): Assault in the First Degree (Reckless Indifference), Instruction 6.1-3.
e §53a-59 (a) (4): Assault in the First Degree (Aided by Two or More Persons),
Instruction 6.1-4.
e 853a-59 (a) (5): Assault in the First Degree (Discharge of a Firearm), Instruction 6.1-5.

Element 2 - Person assaulted was pregnant
The second element is that the person assaulted was pregnant at the time of the assault.

Element 3 - Resulted in termination of pregnancy

The third element is that the assault resulted in the termination of pregnancy that did not result in
a live birth. It does not matter whether the defendant intended to cause the termination of the
pregnancy. The only intent required is the intent to <insert intent requirement from the
applicable first degree assault subsection.>

[Affirmative defense

[<If raised by the defendant:>

The defendant has raised the affirmative defense that (he/she), at the time of the incident, did not
know that <insert name of complainant> was pregnant.

<lInsert Affirmative Defense, Instruction 2.9-1.>]
Conclusion

In summary, the state must prove beyond a reasonable doubt that <insert the concluding
summary from the instruction for the underlying crime>, <insert name of complainant> was
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pregnant at the time, and the assault resulted in the termination of the pregnancy that did not
result in a live birth.

<Insert one of the following endings:>

If the defendant has not raised the affirmative defense

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault of a pregnant woman, then you shall find the defendant guilty. On the
other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.

If the defendant has raised the affirmative defense

If you unanimously find that the state has failed to prove beyond a reasonable doubt any of the
elements of the crime of assault of a pregnant woman, you shall then find the defendant not
guilty and not consider (his/her) affirmative defense.

If you unanimously find that the state has proved beyond a reasonable doubt each of the
elements, then you shall consider the defendant’s affirmative defense. If you unanimously find
that the defendant has proved by a preponderance of the evidence that (he/she) did not know that
<insert name of complainant> was pregnant, then you shall find the defendant not guilty. If you
unanimously find that the defendant has not proved (his/her) defense by a preponderance of the
evidence, then you shall find the defendant guilty.
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6.1-19 Assault in the Second Degree (Knockout) -- §
53a-60 (a) (6)

New, November 6, 2014

The defendant is charged [in count __] with assault in the second degree. The statute defining
this offense reads in pertinent part as follows:
a person is guilty of assault in the second degree when, with intent to cause serious
physical injury to another person by rendering such other person unconscious, and
without provocation by such other person, (he/she) causes such injury to such other
person by striking such other person on the head.

For you to find the defendant guilty of this charge, the state must prove the following elements
beyond a reasonable doubt:

Element 1 - Intent to cause serious physical injury

The first element is that the defendant intended to cause serious physical injury to a person by
rendering that person unconscious. A person acts “intentionally” with respect to a result when
(his/her) conscious objective is to cause such result. <See Intent: Specific, Instruction 2.3-1.>

Element 2 - Caused serious physical injury

The second element is that the defendant in fact caused serious physical injury to a person by
striking that person on the head. This means that the defendant’s conduct was the proximate
cause of the person’s injuries. You must find it proved beyond a reasonable doubt that <insert
name of person injured> was injured as a result of the actions of the defendant. <See Proximate
Cause, Instruction 2.6-1.>

“Serious physical injury” is something more serious than mere physical injury, which is defined
as “impairment of physical condition or pain.” It is more than a minor or superficial injury. Itis
defined by statute as “physical injury which creates a substantial risk of death, or which causes
serious disfigurement, serious impairment of health or serious loss or impairment of the function
of any bodily organ.”

Element 3 - Without provocation
The third element is that the defendant was not provoked by the other person.

Conclusion

In summary, the state must prove beyond a reasonable doubt that 1) the defendant intended to
cause serious physical injury to <insert name of person injured> by rendering (him/her)
unconscious, 2) the defendant caused serious physical injury to <insert name of person injured>
by striking (him/her) on the head, and 3) <insert name of person injured> did not provoke the
defendant.

If you unanimously find that the state has proved beyond a reasonable doubt each of the elements
of the crime of assault in the second degree, then you shall find the defendant guilty. On the
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other hand, if you unanimously find that the state has failed to prove beyond a reasonable doubt
any of the elements, you shall then find the defendant not guilty.

Commentary
This offense was created by Public Acts 2014, No. 220, 8 1, effective October 1, 2014.
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6.2 THREATENING

6.2-1 Threatening in the First Degree (Intentional) --
§ 53a-6l1aa (a) (1) (A) and (a) (2) (A)

6.2-2 Threatening in the First Degree (Reckless) -- §
h3a-6laa (a) (1) (B) and (a) (2) (B)

6.2-3 Threatening in the Second Degree -- § 53a-62

6.2-4 Threatening in the First Degree (with a
Firearm) -- § 53a-61aa (a) (3)
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6.2-1 Threatening in the First Degree (Intentional) --
§ 53a-6l1aa (a) (1) (A) and (a) (2) (A)

Revised to June 12, 2009

The defendant is charged [in count__] with threatening in the first degree. The statute defining
this offense reads in pertinent part as follows:

a person is guilty of threatening in the first degree when such person threatens to

commit <insert appropriate subsection:>

e §b53a-6laa (a) (1) (A): any crime involving the use of a hazardous substance

e §b53a-6laa (a) (2) (A): any crime of violence

with the intent to <insert as appropriate:>

e terrorize another person.t

e cause evacuation of a building, place of assembly or facility of public transportation.

e cause serious public inconvenience.

For you t