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Opinion

KATZ, J. This case returns to this court for the second
time, having been remanded to the trial court following
our decision in Rosado v. Bridgeport Roman Catholic
Diocesan Corp., 276 Conn. 168, 884 A.2d 981 (2005).
The named defendant, the Bridgeport Roman Catholic
Diocesan Corporation (diocese), and certain individual
clergymen,' appeal from the judgments of the trial court,
Alander, J., granting in part the motion of the interve-
nors,? four newspaper publishing companies, to vacate
certain orders® (sealing orders) limiting disclosure of
information obtained in twenty-three cases concerning
allegations of sexual abuse by Roman Catholic clergy
working under the direction of the diocese that had
been settled and withdrawn in 2001.*

On appeal, the defendants contend that the trial court
improperly denied their motion to disqualify the judicial
authority assigned to hear the intervenors’ motion to
vacate the sealing orders because that trial judge’s
simultaneous service on a task force concerning public
access to the courts while he presided over a case
concerning public access to sealed documents created
an appearance of impropriety that required disqualifica-
tion. The defendants also claim that the trial court
improperly vacated the sealing orders because, inter
alia, it: (1) improperly determined that any documents
filed with the court were subject to a presumption of
public access, rather than limiting that presumption to
“judicial documents,” which they allege are pleadings
and evidence that are the subject of a judicial ruling
on the merits; (2) improperly concluded that the defen-
dants had waived various privileges that would have
shielded the documents from public access; and (3)
applied an incorrect legal standard to determine
whether the sealing orders should be modified.?

We conclude that the trial court properly denied the
defendants’ motion to disqualify the judicial authority.
We also conclude that, with the exception of a limited
number of documents in the court’s files that are not
subject to disclosure; see footnote 33 of this opinion;
the trial court properly concluded that the documents
were subject to the presumption of public access.
Accordingly, we affirm the judgments of the trial court,
except with respect to the fifteen documents that we
subsequently identify in part II C of this opinion.

The record reflects the following undisputed facts
and rather convoluted procedural history of this case.’
Beginning in the mid-1990s, twenty-three actions alleg-
ing sexual abuse by Roman Catholic clergymen
employed by the diocese were filed. In the course of
pretrial discovery in those cases, upon the defendants’
motions, the trial court, Levin, J., issued sealing orders
with respect to certain documents and information that
had been obtained in discovery on the ground that their



disclosure could jeopardize the defendants’ right to a
fair trial. During the course of litigation in those cases,
and in accordance with those orders, the parties submit-
ted numerous documents under seal to the court. On
March 12, 2001, prior to the commencement of trial, all
of the actions were settled and withdrawn. Rosado v.
Bridgeport Roman Catholic Diocesan Corp., supra, 276
Conn. 173. The sealed documents thereafter remained
in the court’s possession.

On March 26, 2002, the New York Times Company
moved to intervene in the settled cases and filed an
emergency motion to vacate the sealing orders. Three
other newspaper publishing companies sought to be
joined as intervenors. See footnote 2 of this opinion.
In May, 2002, the trial court, McWeeny, J., granted the
newspapers’ request for intervenor status and granted
in part the emergency motion to vacate. Rosado v.
Bridgeport Roman Catholic Diocesan Corp., supra, 276
Conn. 184-85. That decision was stayed while the defen-
dants appealed to the Appellate Court, which reversed
the trial court’s judgment on the ground that the trial
court lacked jurisdiction to consider the motions to
vacate because the four month period within which a
motion to open judgment must be filed pursuant to
General Statutes § 52-212a” had expired. Id., 191. The
intervenors then appealed from the Appellate Court’s
decision to this court, following our grant of certifica-
tion to determine: whether the trial court effectively
had restored the withdrawn cases to the docket and
properly had permitted the newspapers to intervene;
whether the Appellate Court properly had concluded
that the four month period under § 52-212a deprived
the trial court of the authority to restore the withdrawn
cases to the docket; and, if not, whether the trial court
had abused its discretion in permitting the newspapers
to intervene. Id., 192. In a detailed and comprehensive
decision, this court first agreed with the Appellate Court
that the trial court effectively had restored the cases
to the docket and properly had permitted the newspa-
pers to intervene, but disagreed that the four month
limitation period had deprived the trial court of jurisdic-
tion over the intervenors’ claims. Id. This court con-
cluded that the trial court had not abused its discretion
in restoring the withdrawn cases to the docket “for the
limited purpose of litigating the issue of whether the
protective orders in those cases should be . . . modi-
fied” but also concluded, however, “that the trial court

. . improperly had purported to adjudicate the merits
of the [intevenors’] claim that the protective orders
should be vacated or otherwise modified . . . .” Id.,
192-93. We therefore reversed the judgment of the
Appellate Court with direction, inter alia, to remand
the case to the trial court for a de novo determination,
by a different judge, on the merits of the motion to
vacate. Id., 231.

On remand, the case was assigned to Judge Alander



at the Complex Litigation Docket in the judicial district
of Waterbury. The defendants thereafter moved to dis-
qualify Judge Alander, claiming that his participation
on the judicial branch’s public access task force (task
force) coincident with presiding over this case raised
an appearance of impropriety. Following a hearing on
the defendants’ motion, Judge Alander denied the
motion to disqualify himself.

Subsequently, the defendants moved for the entry
of a new protective order to bar public access to the
documents in question in the event that the trial court
modified the previous sealing orders. The trial court
held a joint hearing on the intervenors’ motion to vacate
the sealing orders and the defendants’ motion for a new
protective order. Thereafter, the trial court granted in
large part the intervenors’ motion to vacate and denied
the defendants’ motion to enter a new protective order.

In its memorandum of decision, the trial court exam-
ined the public’s right of access to court documents
and analyzed the interests involved in keeping the docu-
ments at issue under seal. The court first concluded
that Practice Book § 11-20A (a)® sets forth a presump-
tive right of public access to any document “filed with
the court . . . .” Because no Practice Book provision
or controlling case law set forth a standard to determine
whether sealing orders should be modified, the court
adopted one, placing the burden on the moving party
to show that appropriate grounds exist for modification.
The court noted that such grounds would include the
following: the initial basis for the sealing orders no
longer exists; the sealing orders were granted improvi-
dently; or the interests protected by the sealing orders
do not outweigh the public’s right of access to the
document.

Applying that standard, the trial court found that the
intervenors had established appropriate grounds for
modification because the initial ground for the sealing
orders—ensuring a fair trial—no longer existed because
the cases had been withdrawn. Although the defendants
had contended that their right to a fair trial still could be
compromised because additional actions raising similar
claims were pending, the trial court found that, in light
of the presumption of public access, continued sealing
could not be justified by the existence of pending or
potential cases and that less restrictive means existed
to protect the defendants’ right to a fair trial. Finally,
the court rejected the defendants’ claim that their reli-
ance on the sealing orders in making disclosures out-
weighed the public’s right of access to the documents,
concluding that their reliance on the sealing orders
as being permanent was unreasonable given that the
express terms of the orders had provided that the orders
would be reviewed “not later than the completion of
jury selection . . . .”

The trial court also rejected the defendants’ claims



that various constitutional and statutory privileges pro-
tected the information from disclosure. The court con-
cluded that, with the exception of certain statutory
medical records privileges, the defendants had waived
any claims of privilege when they disclosed the docu-
ments to the plaintiffs.’

The trial court agreed, however, that a limited cate-
gory of documents were not subject to a presumption
of public access and should remain under seal. Specifi-
cally, the court concluded that documents submitted
to the trial court for an in camera review were not
subject to that presumption, noting that a contrary rule
would eviscerate the confidentiality basis for conduct-
ing in camera reviews. The court further determined
that, to the extent that the identity of two of the Rever-
end John Does who had intervened in the case under
fictitious names to protect the privacy of their personnel
records; see footnote 1 of this opinion; had not been
made public but were contained in a sealed deposition,
the names of those two priests were to remain sealed.
Accordingly, the court granted the motion to vacate the
sealing orders, except with respect to the documents
that it had determined to be subject to the medical
records privilege, the documents filed with the court
for an in camera review, and the names of Reverend
John Doe I and Reverend John Doe II. The court also
denied the defendants’ motion to enter a new protective
order, citing the reasons it had set forth in granting the
intervenors’ motion to vacate the existing order.

The defendants appealed from the trial court’s judg-
ment to the Appellate Court, and we transferred the
appeal to this court, pursuant to Practice Book § 65-
1 and General Statutes § 51-199. Additional facts and
procedural history will be set forth as necessary.

I

The defendants’ first claim is that the trial judge
improperly failed to recuse himself in violation of canon
3 (¢) (1) of the Code of Judicial Conduct and Practice
Book § 1-22 (a).! The defendants claim that Judge
Alander’s concurrent participation on the judicial
branch’s public interest task force and his presiding
over the motions addressing whether the public should
be given access to previously sealed records gave rise
to an appearance of impropriety.'? The defendants point
to the mission of the task force, the lack of task force
members from the private sector advocating against
public access and the presence of an employee of one
of the intervening newspapers on the task force. We
conclude that Judge Alander did not abuse his discre-
tion in failing to recuse himself.

A

The record discloses the following additional relevant
facts, which are undisputed. On May 9, 2006, after Judge
Alander had begun presiding over the cases, the judicial



branch reported that, one week earlier, Senior Associ-
ate Justice David M. Borden had created the task force.'
According to a press release issued by the judicial
branch, Justice Borden explained: “The mission of the
task force is to make recommendations for the maxi-
mum degree of public access to the courts, consistent
with the needs of the courts in discharging their core
Sunctions of adjudicating and managing cases . . . .
To that end, this task force is designed to foster con-
structive discussion and concrete solutions . !
(Emphasis added; internal quotation marks omitted.)
Press Release, Connecticut Judicial Branch, Judicial
Branch’s Public Access Task Force Schedules May 25
Meeting (May 9, 2006). Associate Justice Richard N.
Palmer was named therein as the chairperson of the
task force. Of the task force’s additional seventeen
members, eight were judges, one of whom was Judge
Alander, seven were employees of the print and elec-
tronic media, one of whom was Alaine Griffin, areporter
for the Hartford Courant, one of the intervenors in the
present case, and two were private practitioners who
were self-described media advocates.

On May 25, 2006, Justice Borden convened the task
force’s opening meeting, which was open to the public.
At the outset, he outlined the task force’s mission as it
was stated in the press release on the judicial branch’s
website. He then instructed the task force members that
they would have to consider “legitimate expectations of
privacy, legitimate concerns for security, and legitimate
needs of confidentiality.” Connecticut Judicial Branch,
Public Access Task Force, Remarks of Senior Associate
Justice David M. Borden for the Opening Meeting (May
25, 2006) p. 3. Justice Borden reminded them that they
should be mindful of both sides of the equation and
balance all of the interests involved to serve the larger
public interest. He explicitly instructed members of the
press who served on the task force to “address each
question, not from the vantage point of a judge or a
newsperson or a lawyer representing the media, but
from the vantage point of the public interest . . . .”
Id., p. 6.

Subsequently, speaking at the annual judges meeting
on June 26, 2006, which was open to the public for
the first time, Justice Borden once again set forth the
mission of the task force, as we previously have
described. He encouraged the judges to voice “argu-
ments as to why things should not be made more open.”
Remarks of Senior Associate Justice David M. Borden,
Annual Judges Meeting (June 26, 2006) p. 7.

Pursuant to a suggestion made by Justice Palmer at
the task force’s opening meeting, three subcommittees
were created, one of which was the committee on
access to court records (committee).! Judge Alander
was appointed to serve as a cochairperson of that com-
mittee. Both of the nongovernment members of the



committee were newspaper reporters. One of those
reporters was Judge Alander’s cochairperson; the other
was Griffin.

According to the final published report of the task
force, the committee had met nine times between June
6 and August 21, 2006."” The report provides: “In the
course of these meetings, extensive and vigorous dis-
cussions were held on each of the myriad [of] issues
encompassed by the broad topic of public access to
court records. . . . At the outset of its discussions,
the [committee] adopted a set of guiding principles to
inform its deliberations.” Connecticut Judicial Branch,
Public Access Task Force, Final Report (September 15,
2006) pp. 4-2 through 4-3. One such principle was that
“all court records are presumptively open and court
records should be closed only if there is a compelling
reason to do so.” Id., p. 4-3. The committee extensively
discussed the question of what constituted a “court
record,” and proposed as one of its recommendations
that the definition of that term to which the public has
a right of access include: “Any document, information,
or other item that is collected, received, or maintained
by a court or clerk of [the] court in connection with a
judicial proceeding . . . .” Id., p. 4-12. The final report
made clear that the task force’s proposals were merely
recommendations that would require further consider-
ation and action by the executive, legislative and judi-
cial branches before they could become effective. Id.,
p. 2-1.

The defendants in the present case first raised the
issue of Judge Alander’s recusal prior to the task force’s
first meeting in a letter to Judge Alander, dated May
24, 2006, suggesting that he recuse himself from presid-
ing over either the task force or the twenty-three cases
against the defendants. In response, Judge Alander
issued an order directing the defendants’ counsel to
Practice Book § 1-23, which sets forth the procedures
for filing a motion for disqualification of a judicial
authority.' In accordance with § 1-23, on June 20, 2006,
the defendants filed formal motions to disqualify Judge
Alander in the twenty-three cases.

On July 21, 2006, Judge Alander denied the defen-
dants’ motions to disqualify himself. In his memoran-
dum of decision, he identified the operative canons
from the Code of Judicial Conduct, canon 3 (c) (1); see
footnote 10 of this opinion; and canon 4, the legal
standard to be applied and the basis for the defendants’
motion. He noted that the defendants were not asserting
that he had made any comments or expressed any per-
sonal beliefs that concerned the pending litigation or
that were contrary to their legal claims in the litigation.
Rather, Judge Alander noted, the defendants’ motion
claimed that “the task force itself [had] been established
to advocate the ‘maximum’ disclosure of information
to the public, a position the [defendants claim] is the



one held by the [intervenors] in this case, rather than
the more limited disclosure [that] protects rights of
privacy, which the [defendants assert] is commensurate
with its position here.”

Judge Alander explained why he had concluded that
the defendants’ claim was a mischaracterization of the
work of the task force as follows: “Justice Borden stated
in his opening remarks to the task force that public
access must be balanced against other legitimate inter-
ests, including legitimate expectations of privacy. The
task force’s charge and its discussions recognize that
it is not, as the [defendants suggest], an either/or propo-
sition, that is, one is either in favor of public access or
in favor of the right of privacy. Rather, issues of public
access involve a weighing of competing interests,
including the interests of public access and privacy,
with the result in any instance heavily dependent on
the circumstances. In short, the facts, as presented by
the [defendants], do not support the characterization
that the task force is an advocacy body for the press.”
Judge Alander characterized the task force’s focus as
recommending “what the policy and law should be
regarding public access to court records.” (Emphasis
added.)

In contrast, he characterized the issues in the cases
pending before him as concerning “what is the existing
law regarding public access and how does it apply to
the facts of these cases.” (Emphasis added.) Invoking
the notion that a judge “is not, merely by having mani-
fested his opinion on a question of law, legally disquali-
fied from judging in a cause in which that question
comes up”’; Wilson v. Hinkley, 1 Kirby (Conn.) 199,
201 (1787); Judge Alander concluded that “service on a
commission concerned with improving the legal system
and the administration of justice, without more, is not
a basis for disqualification.”

Finally, Judge Alander concluded that the presence
on the task force of a reporter from the Hartford
Courant, one of the intervenors in the proceedings, did
not require his disqualification. Judge Alander empha-
sized that the defendants had not established that he
actually “had any discussions with the . . . reporter
concerning this litigation.” Although Judge Alander
acknowledged that it was inappropriate for a judge and
party to discuss a pending case ex parte, he held that
it was “not inappropriate for them to publicly discuss
ways to improve the legal system.”

B

We begin our analysis with the Code of Judicial Con-
duct, our rules of practice and the standard under which
we review a judicial authority’s decision not to recuse
himself or herself. Practice Book § 1-22 (a) provides in
relevant part: “A judicial authority shall, upon motion
of either party or upon its own motion, be disqualified



from acting in a matter if such judicial authority is
disqualified from acting therein pursuant to [c]anon 3
(c) of the Code of Judicial Conduct . . . .” Canon 3
(c) (1) of the Code of Judicial Conduct provides in
relevant part: “A judge should disqualify himself or her-
self in a proceeding in which the judge’s impartiality
might reasonably be questioned . . . .”

We previously have observed that canon 3 of the
Code of Judicial Conduct “requires a judge to disqualify
himself or herself in a proceeding in which the judge’s
impartiality might reasonably be questioned. The rea-
sonableness standard is an objective one. Thus, the
question is not only whether the particular judge is, in
fact, impartial but whether a reasonable person would
question the judge’s impartiality on the basis of all the
circumstances.” (Internal quotation marks omitted.)
State v. Webb, 238 Conn. 389, 460, 680 A.2d 147 (1996),
aff’d after remand, 252 Conn. 128, 750 A.2d 448, cert.
denied, 531 U.S. 835, 121 S. Ct. 93, 148 L. Ed. 2d 53
(2000); accord Ajadi v. Commissioner of Correction,
280 Conn. 514, 527, 911 A.2d 712 (2006); State v. Sha-
bazz, 246 Conn. 746, 768-69, 719 A.2d 440 (1998), cert.
denied, 525 U.S. 1179, 119 S. Ct. 1116, 143 L. Ed. 2d 111
(1999); Papa v. New Haven Federation of Teachers, 186
Conn. 725, 744-46, 444 A.2d 196 (1982). Disqualification
is required even when no actual bias has been demon-
strated if a judge’s impartiality might reasonably be
questioned “because the appearance and the existence
of impartiality are both essential elements of a fair
exercise of judicial authority.” (Internal quotation
marks omitted.) State v. Webb, supra, 460-61; see also
R. Flamm, Judicial Disqualification (1996) § 5.4.1, p.
150 (*Judicial decisions rendered under circumstances
suggesting bias or favoritism tend to breed skepticism,
undermine the integrity of the courts, and generally
thwart the principles upon which our jurisprudential
system is based. Since an appearance of bias may be
just as damaging to public confidence in the administra-
tion of justice as the actual presence of bias, acts or
conduct giving the appearance of bias should generally
be avoided in the same way as acts or conduct that
inexorably bespeak partiality.”). Indeed, prevention of
the appearance of impropriety is of vital importance
to the judiciary and to the judicial process. Bonelli v.
Bonelli, 214 Conn. 14, 19,570 A.2d 189 (1990). “Members
of the judiciary should be acutely aware that any action
they take, whether on or off the bench, must be mea-
sured against exacting standards of scrutiny to the end
that public perception of the integrity of the judiciary
will be preserved . . . . There must also be a recogni-
tion that any actions undertaken in the public sphere
reflect, whether designedly or not, upon the prestige
of the judiciary. . . . Judges must assiduously avoid
those contacts which might create even the appearance
of impropriety.” (Internal quotation marks omitted.)
Abington Ltd. Partnership v. Heublein, 246 Conn. 815,



823, 717 A.2d 1232 (1998), aff’d after remand, 257 Conn.
570, 778 A.2d 885 (2001).

An inquiry into the disqualification of a judge requires
a sensitive evaluation of all the facts and circumstances
in order to determine whether a failure to disqualify
the judge was an abuse of sound judicial discretion. Id.
In undertaking such an evaluation, we must be mindful
of its intrinsic difficulties. “Judges who are asked to
recuse themselves are reluctant to impugn their own
standards. Likewise, judges sitting in review of others
do not like to cast aspersions. Yet drawing all inferences
favorable to the honesty and care of the judge whose
conduct has been questioned could collapse the appear-
ance of impropriety standard . . . into a demand for
proof of actual impropriety.” (Internal quotation marks
omitted.) United States v. Jordan, 49 F.3d 152, 157 (5th
Cir. 1995).

Turning to the present case, in our judgment, a rea-
sonable person knowing all of the facts would not con-
clude that Judge Alander’s service on the task force
jeopardized his impartiality. A trial judge has no affirma-
tive duty to step down from a case merely on the basis
of membership on a task force unless the agenda of
the task force is inconsistent with the judge’s duty to
judge impartially. Case law confirms that service on a
commission concerned with improving the legal system
and the administration of justice, without more, is not
a basis for disqualification, even if the subject matter
generally relates to the area of the law at issue in the
case at hand. See United States v. Glick, 946 F.2d 335,
337 (4th Cir. 1991) (appellate judge’s service as chair-
man of commission that recommended sentencing
guidelines did not necessitate disqualification, upon
defendant’s motion, in appeal brought by government
after trial court departed from sentencing guidelines);
United States v. Payne, 944 F.2d 1458, 1476 (9th Cir.
1991) (trial judge’s participation on attorney general’s
commission on pornography did not necessitate dis-
qualification from case alleging carnal knowledge of
female under age of sixteen), cert. denied, 503 U.S. 975,
112 S. Ct. 1598, 118 L. Ed. 2d 313 (1992); State v. Has-
kins, 573 N.W.2d 39, 45 (Iowa App. 1997) (trial judge’s
service on domestic abuse coalition did not require
recusal in criminal case alleging domestic violence
when coalition’s work did not look “to a particular case
but to improve the general framework of the system”);
State v. Carlson, 66 Wash. App. 909, 912, 833 P.2d 463
(1992) (trial judge’s participation in Kid’s Court, pro-
gram designed to prepare children who were victims
of sexual abuse to testify in court, did not warrant
disqualification from criminal trial for child rape),
review denied, 120 Wash. 2d 1022, 844 P.2d 1017 (1993);
see also State v. Montini, 52 Conn. App. 682, 695-96,
730 A.2d 76 (affirming denial of motion to disqualify
judge who was “ ‘nationally known advocate for chil-
dren’s rights,” ” because he was cofounder of national



task force for children’s constitutional rights, had
served on Connecticut Bar Association crime victims’
committee and was chairman of subcommittee on child
victims in criminal trial involving sexual assault of
child), cert. denied, 249 Conn. 909, 733 A.2d 237 (1999).

Indeed, canon 4 of the Code of Judicial Conduct
explicitly authorizes judges to engage in activities to
improve the law, the legal system and the administra-
tion of justice. See footnote 17 of this opinion. The
policy reason underlying the rule that mere participa-
tion on a commission dedicated to improving the legal
system is insufficient to require disqualification is a
compelling one. “To hold otherwise would deprive the
citizens of this state of the knowledge and experience
which a judge brings to groups designed to improve
the legal system.” State v. Knowlton, 123 Idaho 916,
920, 854 P.2d 259 (1993).

Courts likewise have held that a judge’s expertise on
and exposure to a subject by virtue of service on a
commission does not necessitate recusal on a case rais-
ing an issue on that same subject. See Laird v. Tatum,
409 U.S. 824, 835, 93 S. Ct. 7, 34 L. Ed. 2d 50 (1972)
(memorandum by Rehnquist, J., on motion to recuse)
(“[pJroof that a Justice’s mind . . . was a complete
tabula rasa in the area of constitutional adjudication
would be evidence of lack of qualification, not lack
of bias”); Southern Pacific Communications Co. V.
American Telephone & Telegraph Co., 740 F.2d 980,
991 (D.C. Cir. 1984) (“As long as the judge is capable
of refining his views . . . and maintaining a completely
open mind to decide the facts and apply the applicable
law to the facts, personal views on law and policy do
not disqualify him from hearing the case. The test may
be stated in terms of whether the judge’s mind is ‘irrevo-
cably closed’ on the issues as they arise in the context
of the specific case.”), cert. denied, 470 U.S. 1005, 105
S. Ct. 1359, 84 L. Ed. 2d 380 (1985); Assn. of National
Advertisers, Inc. v. Federal Trade Commission, 627
F.2d 1151, 1174 (D.C. Cir. 1979) (“[a]dministrators, and
even judges, may hold policy views on questions of law
prior to participating in a proceeding”), cert. denied,
447 U.S. 921, 100 S. Ct. 3011, 65 L. Ed. 2d 1113 (1980);
see also United States v. Conforte, 624 F.2d 869, 882
(9th Cir.) (“judge’s views on legal issues may not serve
as the basis for motions to disqualify”), cert. denied,
449 U.S. 1012, 101 S. Ct. 568, 66 L. Ed. 2d 470 (1980).

The decision by Second Circuit Court of Appeals in
United States v. Pitera, 5 F.3d 624 (2d Cir. 1993), cert.
denied, 510 U.S. 1131, 114 S. Ct. 1103, 127 L. Ed. 2d 415
(1994), is instructive. The defendant in that case had
moved for the trial judge's recusal from the United
States District Court on the basis of a videotaped lecture
she had given to members of the New York/New Jersey
region of the Organized Crime Drug Enforcement Task
Force. Id., 626. The lecture had been given seven months



before the defendant’s trial, but after the case had been
assigned to the judge. Id. During the lecture, the judge
made no reference to the defendant’s case, but had
included advice to the assembled agents and prosecu-
tors about steps they might take to increase the pros-
pects for conviction in narcotics cases and had urged
them to take such steps. Id. The trial judge denied the
defendant’s recusal motion. Id.

On appeal to the Second Circuit, the defendant
focused his attention on the particulars of the trial
judge’s remarks to the task force, asserting that they
were “so pointed in conveying not only techniques for
obtaining convictions but also the desirability of such
outcomes that [her] impartiality ‘might reasonably be
questioned,” [pursuant to] 28 U.S.C. § 455 (a) (1988).”
United States v. Pitera, supra, 5 F.3d 626. In applying
the proper standard for recusal—whether a reasonable
person, knowing all the facts, would conclude that the
court’s impartiality “ ‘might reasonably be ques-
tioned’ "—the Second Circuit concluded that two signif-
icant matters provided important context for the
challenged aspects of the trial judge’s remarks. Id. First,
there were parts of the lecture to the task force that
“included several emphatic criticisms of prosecutors
that would lead a reasonable person not to question,
but to have confidence in the [jludge’s impartiality.” Id.
Second, two months after giving the lecture to the task
force, the trial judge had participated in a program for
criminal defense lawyers, and the following year, she
had participated in the annual retreat of another organi-
zation for defense lawyers. Id.

Similarly, in the present case, we conclude that Judge
Alander did not abuse his discretion by denying the
motion to recuse because a reasonable person with
knowledge of all the facts would not determine that
his impartiality reasonably might be questioned on the
basis of his service on the task force. The task force’s
enumerated responsibilities expressly included a bal-
ance of the public’s interest in access to the court sys-
tem against other legitimate interests, including
legitimate expectations of privacy and confidentiality.
There was no specific agenda with respect to any partic-
ular case or even type of case. Indeed, Judge Alander’s
comments at the opening meeting of the task force
suggested that he was concerned about privacy and
confidentiality interests.’® Judge Alander was able to
“propose legal reform without compromising his capac-
ity to decide impartially the very issue on which he has
spoken or written.” E. Thode, Reporter’s Notes to Code
of Judicial Conduct (1973) p. 74. Mere membership in
the task force would not justify a belief that Judge
Alander could not be fair.

In light of the case law that we have examined, both
from our own precedents and from our sister tribunals,
we can conceive of no reason to depart from the rule



that membership in a task force concerning a particular
legal issue does not justify the disqualification of a judge
simply because the judge’s service happens to be coinci-
dent with his participation in a case dealing with the
same issue. It is the responsibility of any judge to evalu-
ate historical facts in light of applicable law. There is
no reason to suggest that a judge who is exposed to
information concerning potential future changes to the
law while he is presiding over a case that implicates
existing law in that area compromises his ability to be
impartial.'” Judges are not required to abstain from the
obligations of daily living or professional development
for fear that they should somehow lose their ability to
adjudicate a legal issue fairly. Such a requirement not
only would render judicial service impossible but also
would “deprive the citizens of this state of the knowl-
edge and experience which a judge brings to groups
designed to improve the legal system.” State v. Knowl-
ton, supra, 123 Idaho 920. The defendants point to no
case law, nor have we found any, that indicates that
we should reach a different outcome simply because
Judge Alander served on the task force concurrently
with his adjudication of the motions at hand, rather
than prior to the adjudication. We are not persuaded
that Judge Alander’s service on the task force would
have compromised his ability to be objective simply
because it happened to be simultaneous, rather than in
the immediate or far past. Accordingly, in light of all
of the considerations that the task force was charged
with taking into account, we conclude that no reason-
able observer would have inferred that Judge Alander
could not be impartial.

In essence, the defendants’ claim boils down to the
proposition that any judge who has served on the task
force should recuse himself or herself from a case rais-
ing issues relating to sealing court records. “To state
[the defendants’] argument is to refute it. The people
of this state will be best served by a legal system which
encourages judges to enhance their own and others’
awareness of legal issues and develop their legal knowl-
edge and skills. Without any support for [their] argu-
ment, [the defendants confuse] a judge’s efforts to
improve the legal system with an assumption of biased
advocacy which prevents a judge from exercising the
independent judgment and consideration required in
the exercise of the judge’s professional responsibili-
ties.” State v. Carlson, supra, 66 Wash. App. 913; see also
State v. Knowlton, supra, 123 Idaho 920 (“our citizenry
would also suffer if we discouraged our judiciary from
heightening their knowledge and awareness of legal
issues through participation in groups such as the
[task force]”).

To the extent that the defendants contend that the
presence of a reporter for one of the intervenors could
give rise to an appearance of a lack of impartiality
because an observer might question whether there had



been ex parte communications, we wholly disagree.
Canon 3 (a) (4) of the Code of Judicial Conduct provides
in relevant part that, with the exception of specifically
enumerated circumstances, “[a] judge shall not initiate,
permit or consider ex parte communications, or con-
sider other communications made to the judge outside
the presence of the parties concerning a pending or
impending proceeding . . . .” A reasonable observer
would not conclude that Judge Alander would have
disregarded this clear mandate simply because he and
Griffin, the Hartford Courant reporter, served on the
task force. Therefore, Judge Alander did not abuse his
discretion in denying the defendants’ motion to
recuse himself.

II

The defendants’ second claim is that the trial court
improperly determined that, because the documents
protected by the sealing orders were “filed with the
court” in accordance with Practice Book § 11-20A (a),
the documents were subject to a presumption of public
access for purposes of determining whether to vacate
those orders. Specifically, they contend that: (1) the
presumption of public access set forth in § 11-20A
applies only to judicial documents, which they assert
are limited to “pleadings and evidence that are the sub-
ject of a judicial ruling on the merits”;? (2) the presump-
tion favoring public access for any documents that
properly could have been considered to be judicial doc-
uments should have been balanced against countervail-
ing interests in accordance with the practice followed
by the Court of Appeals for the Second Circuit; see
footnote 34 of this opinion; which weighed against dis-
closure; and (3) the presumption of public access was
extinguished with respect to the documents in question
once their destruction was authorized under Practice
Book §§ 7-10 and 7-21.%

In response, the intervenors contend that the trial
court properly concluded, in accordance with § 11-20A,
that all documents filed with the court are presump-
tively open to the public.? They further claim that, even
if the presumption is limited to judicial documents, the
documents at issue fall into that category because, as
this court stated in Rosado v. Bridgeport Roman Catho-
lic Diocesan Corp., supra, 276 Conn. 217, judicial docu-
ments are “documents that have been submitted to the
court for its review in the discharge of the court’s adjudi-
catory function,” a more expansive definition that
encompasses the documents at issue. Finally, they
claim that the authorization for destruction of docu-
ments under Practice Book §§ 7-10 and 7-21 does not
strip the presumption of public access from judicial
documents if they still are in the court’s possession, as
in the present case.

We conclude that § 11-20A codifies the common-law
presumption of public access to judicial documents,



meaning any document filed with the court that the
court reasonably could rely on in support of its adjudica-
tory function. We conclude that, with the exception of
fifteen documents we subsequently identify in part II
C of this opinion; see footnote 33 of this opinion; the
documents at issue are judicial documents. We further
conclude that the trial court was not required to employ
the Second Circuit’s balancing test when considering
whether to grant the motion to vacate the protective
orders. Finally, we conclude that §§ 7-10 and 7-21 did
not terminate the presumption of public access by oper-
ation of law because the documents remained in the
possession of the court.

The record reveals the following additional undis-
puted facts and procedural history that are relevant to
our resolution of this claim. In 1994, the defendants
moved for sealing orders concerning, inter alia, informa-
tion obtained through deposition testimony and
requested that information gained in discovery be
restricted from the public. Following a hearing, the trial
court, Levin, J., found that the defendants’ right to a
fair trial would be jeopardized by the public disclosure
of such information. Accordingly, the trial court con-
cluded that sealing orders were warranted and issued
a protective order that provided the following three
restrictions: “1. Until further order of this court, which
order shall be made not later than the completion of jury
selection, all information, documents and transcripts
which the parties may obtain through the depositions
of the defendants . . . and Bishop Edward Egan [spe-
cifically] shall not be disseminated, shown, disclosed,
divulged or transmitted by any one to any person or
organization other than the parties to this lawsuit and
their respective attorneys and to any investigators and
potential expert witnesses retained by the parties to
this lawsuit or their attorneys and stenographic person-
nel with a need and obligation to see and receive the
same . . . .

“2. All such documents and transcripts which the
attorneys representing any of the parties believe in good
faith may be entitled to protection from disclosure after
the completion of jury selection, shall be marked ‘CON-
FIDENTIAL: SUBJECT TO COURT ORDER’ and shall
be submitted to the court for review and appropriate
order before being released from the protection
afforded by this order.

“3. Whenever any pleading, document or motion ref-
erencing, incorporating or attaching any documents
described in paragraph one of this order is filed with
the court or delivered to any judge thereof, it shall be
filed or delivered under seal pending review by the
court or judge and shall be marked by the party filing
or delivering same ‘CONFIDENTIAL: SUBJECT TO
COURT ORDER.’ ” Rosado v. Bridgeport Roman Catho-
lic Diocesan Corp., Superior Court, judicial district of



Fairfield, Docket No. CV-93-0300272S (December 8§,
1994).

Thereafter, the parties conducted discovery and sub-
mitted numerous documents to the court marked “CON-
FIDENTIAL: SUBJECT TO COURT ORDER” in
accordance with the order. These filings included
motions or documents submitted in support of motions
to be adjudicated by the trial court,?® as well as docu-
ments that were not marked in support of any particular
motion or other judicial action.? In all, approximately
12,675 pages of documents were submitted to the court.
In 2001, the parties settled the twenty-three underlying
actions, and the cases were withdrawn. In 2002, the
four newspaper publishing companies; see footnote 2
of this opinion; filed motions as intervenors to obtain
access to those documents. The documents filed with
the court in connection with those actions remained in
the court’s possession.

After the newspaper publishing companies had been
granted intervenor status and the cases had been
remanded from this court, the trial court, Alander, J.,
held a hearing on the intervenors’ motion to vacate the
sealing orders and the defendants’ motion for a new
protective order. In support of their contentions that
the documents at issue were not presumptively open to
the public and were, in any event, protected by certain
evidentiary privileges, the defendants submitted “judi-
cial documents logs” and “privileges logs” for the
court’s review. The judicial document logs listed each
document in the court’s file, identifying the filing date
and type of document and whether it was, in the defen-
dants’ view, a judicial document and the basis for that
characterization.” The privileges logs similarly set forth
the basis for any privileges that the defendants claimed
to apply to the individual documents.

Following a hearing on the motions, the trial court
issued a memorandum of decision granting in part the
intervenors’ motion to vacate the sealing orders and
denying the defendants’ motion to issue new protective
orders. The court relied exclusively on Practice Book
§ 11-20A (a), which in the court’s view “decreed that
the public has a presumptive right of access to any
document filed with the court.” Because the documents
in question had been filed with the court, they presump-
tively were open to the public pursuant to § 11-20A
(a). Consequently, after considering the countervailing
interests and any claims of privilege, issues that we
address in parts III and IV of this opinion, the court
granted in large part the motion to unseal the doc-
uments.”

As a preliminary matter, we note that the question
of what constitutes a document subject to the presump-
tion of public access is a question of law that is squarely
presented to this court for the first time. As such, our
review is plenary. Wexler v. DeMaio, 280 Conn. 168,



181, 905 A.2d 1196 (2006) (“[b]ecause the propriety of
that finding necessarily depends on the propriety of the
trial court’s legal conclusion concerning the breadth of
disclosure required by [General Statutes] § 13-4 [4], our
review is plenary”); State v. Zaporta, 237 Conn. 58, 64
n.5, 676 A.2d 814 (1996) (“[b]ecause the proper con-
struction of a Practice Book section involves a question
of law, our review of the Appellate Court’s determina-
tion is plenary”). Accord Commonwealth v. Upsure,
592 Pa. 273, 280, 924 A.2d 642 (2007) (“the determination
of whether an item will be considered a public judicial
record or document subject to the common law right
of access is a question of law, for which the scope of
review is plenary”).

A

To evaluate the merits of the defendants’ claims, we
must determine the extent to which documents filed
with the court are presumptively open to the public.
We begin our analysis with a discussion of the common-
law principles underlying the presumption of public
access to court documents.

Public access to court documents traces its roots
back centuries through the common law, stemming
from the practice of open trials. Richmond Newspa-
pers, Inc. v. Virginia, 448 U.S. 555, 564, 100 S. Ct. 2814,
65 L. Ed. 2d 973 (1980). In the days before the Norman
Conquest, public participation at criminal trials was an
inherent part of the court system, as “the freemen of
the community, who represented the ‘patria,’ or the
‘country,” ” and were required to attend, were responsi-
ble for rendering judgment at trial. Press-Enterprise
Co. v. Superior Court of California, 464 U.S. 501, 505,
104 S. Ct. 819, 78 L. Ed. 2d 629 (1984). Over the centuries,
trials remained open, and those not in attendance could
be assured that community standards of justice and
procedural norms would be enforced by those present.
Id., 507-509.

This tradition of open trials made its way to colonial
America and evolved into a presumption of public
access to court proceedings and records that remains
a fundamental part of our judicial system today. Id.,
508; Nixon v. Warner Communications, Inc., 435 U.S.
589, 597, 98 S. Ct. 1306, 55 L. Ed. 2d 570 (1978); In re
Oliver, 333 U.S. 257, 266-68, 68 S. Ct. 499, 92 L. Ed.
682 (1948). The rationale underlying the presumption
is straightforward: Public monitoring of the judicial pro-
cess through open court proceedings and records
enhances confidence in the judicial system by ensuring
that justice is administered equitably and in accordance
with established procedures. United States v. Amodeo,
71 F.3d 1044, 1048 (2d Cir. 1995). “[T]he bright light
cast upon the judicial process by public observation
diminishes the possibilities for injustice, incompetence,
perjury and fraud. Furthermore, the very openness of
the process should provide the public with a more com-



plete understanding of the judicial system and a better
perception of its fairness.” (Internal quotation marks
omitted.) Leucadia, Inc. v. Applied Extrusion Technol-
ogies, Inc., 998 F.2d 157, 161 (3d Cir. 1993).

This presumption of public access, however, is not
absolute. Nixon v. Warner Communications, Inc.,
supra, 435 U.S. 598; Doe v. Connecticut Bar Examining
Commiittee, 263 Conn. 39, 66, 818 A.2d 14 (2003). When
the public’s interest in judicial monitoring is outweighed
by countervailing considerations, such as certain pri-
vacy concerns,”” or if access is sought for “improper
purposes”; Nixon v. Warner Communications, Inc.,
supra, 598; court documents or proceedings may be
shielded from public view. Press-Enterprise Co. V.
Superior Court, supra, 464 U.S. 510; see Doe v. Connect-
icut Bar Examining Commitlee, supra, 66; see also
Vargas v. Doe, 96 Conn. App. 399, 406-407, 900 A.2d 525
(2006) (reviewing statutory exceptions allowing closed
proceedings), cert. denied, 280 Conn. 923, 908 A.2d
546 (2006).

With respect to documents, the presumption of public
access never has extended to every document gener-
ated in the course of litigation. Seattle Times Co. v.
Rhinehart, 467 U.S. 20, 32-33, 104 S. Ct. 2199, 81 L. Ed.
2d 17 (1984). For example, raw discovery materials
exchanged among parties, but not filed with the court,
are not open to the public. Id. Discovery proceedings
never were open to the public at common law; id.,
33; and the principles supporting liberal discovery are
distinct from those supporting public access to court
documents. Anderson v. Cryovac, Inc., 805 F.2d 1, 12
(1st Cir. 1986); Mokhiber v. Davis, 537 A.2d 1100, 1109
(D.C. 1988). Parties are obligated to disclose a wide
range of information in the course of discovery to sup-
port the disposition of their underlying claims. See Joy
v. North, 692 F.2d 880, 893 (2d Cir. 1982), cert. denied
sub nom. Citytrust v. Joy, 460 U.S. 1051, 103 S. Ct.
1498, 75 L. Ed. 2d 930 (1983). Much of this material may
be related only tangentially to the ultimate resolution of
the issues presented and may have little to no impact
on judicial action. Seattle Times Co. v. Rhinehart,
supra, 33; Lugosch v. Pyramid Co. of Onondaga, 435
F.3d 110, 125 (2d Cir. 2006); see United States v. Amo-
deo, supra, 71 F.3d 1048 (discussing flood of material
generated by litigation and its relevance to exercise of
judicial power). The principles underlying public
access, therefore, are inapplicable to such material, and
consequently, unfettered access to discovered material
not filed with the court never has been the norm.*

Likewise, not all documents in the court’s possession
are presumptively open. The presumption of public
access applies only to “judicial” documents and
records. Nixon v. Warner Communications, Inc.,
supra, 435 U.S. 597; see, e.g., United States v. Amodeo,
44 F.3d 141, 145 (2d Cir. 1995) (noting that public access



to judicial documents predates federal constitution and
discussing approaches to classifying documents as judi-
cial documents); Leucadia, Inc. v. Applied Extrusion
Technologies, Inc., supra, 998 F.2d 161 (“[t]he existence
of this right . . . [to access judicial documents] is now
beyond dispute” [internal quotation marks omitted]);
Anderson v. Cryovac, Inc., supra, 805 F.2d 13 (“[t]here
is a long-standing presumption in the common law that
the public may inspect judicial records”); United States
v. Martin, 746 F.2d 964, 968 (3d Cir. 1984) (“[t]he com-
mon law right of access is not limited to evidence, but
rather encompasses all judicial records and documents”
[internal quotation marks omitted]); Mokhiber v. Davis,
supra, 537 A.2d 1108-1109 (“common law right of
access . . . does not necessarily apply to all docu-
ments that one might arguably term ‘court records’
relating to a lawsuit” [citation omitted]); Shenandoah
Publishing House, Inc. v. Fanning, 235 Va. 253, 258,
368 S.E.2d 253 (1988) (“a rebuttable presumption of
public access applies in civil proceedings to judicial
records”). Such documents provide a surrogate to assist
the public in monitoring the judicial process when it
cannot be present. United States v. Amodeo, supra,
71 F.3d 1048. Therefore, when determining whether a
document should be open to the public, the threshold
question under the common law is whether the docu-
ment constitutes a “ ‘judicial document.”” Lugosch v.
Pyramid Co. of Onondaga, supra, 435 F.3d 119
(“[b]efore any such common law right [of public access]
can attach, however, a court must first conclude that the
documents at issue are indeed ‘judicial documents’ ”);
accord Commonwealth v. Upshur, supra, 592 Pa. 282
(“[N]Jot all documents and materials utilized during
court proceedings are subject to the right of access.
The threshold question in any case involving the com-
mon law right of access is whether the documents
sought to be disclosed constitute public judicial docu-
ments.” [Internal quotation marks omitted.]).

Courts have employed three general approaches to
determine what constitutes a judicial document. The
first approach construes judicial documents narrowly,
limited to those documents relied upon to determine a
litigant’'s “substantive rights.” (Emphasis added.)
Anderson v. Cryovac, Inc., supra, 805 F.2d 13; accord
Smith v. United States District Court, 956 F.2d 647, 650
(7th Cir. 1992); Federal Trade Commission v. Standard
Financial Management Corp., 830 F.2d 404, 408-409
(1st Cir. 1987). The rationale for this narrow construc-
tion is that, when no substantive rights are affected,
there is no judicial action that warrants monitoring.
Therefore, the presumption of public access is not
triggered.

Courts following this approach have held that finan-
cial statements submitted in support of a judge’s review
of a consent decree; Federal Trade Commission V.
Standard Financial Management Corp., supra, 830



F.2d 409; alaw clerk’s memorandum read in open court
during the adjudication of a motion to extend time;
Smith v. United States District Court, supra, 956 F.2d
650; and records of hearings and evidence introduced
in support of a motion to terminate; In the Matter of
Continental Illinois Securities Litigation, 732 F.2d
1302, 1309 (7th Cir. 1984); are judicial documents
because they reasonably could be relied upon by the
trial court to reach a determination affecting substan-
tive rights. In contrast, material filed in support of
motions concerning discovery disputes has been held
by such courts not to be judicial documents because,
in the view of these courts, discovery proceedings do
not affect substantive rights, and, therefore, there is no
meaningful judicial action to trigger the presumption
of public access. Anderson v. Cryovac, Inc., supra, 805
F.2d 13-14.

A second approach construes judicial documents
more broadly. Under this approach, documents that are
filed with the court that reasonably may be relied upon
in support of any part of the court’s adjudicatory func-
tion are judicial documents. United States v. Amodeo,
supra, 44 F.3d 145 (“the item filed must be relevant to
the performance of the judicial function and useful in
the judicial process”); accord Mokhiber v. Davis, supra,
537 A.2d 1111-12 (noting that presumption of public
access attaches to all material filed with court “germane
to a court’s ruling” on decisions of “major importance to
the administration of justice” [internal quotation marks
omitted]); Assoctated Press v. New Hampshire, 153
N.H. 120, 134, 888 A.2d 1236 (2005) (examining state
constitutional provisions mandating public access to
court proceedings and concluding that right “attaches
only to those documents that are important and relevant
to a determination made by the court in its adjudicatory
function”); Commonwealth v. Upshur, supra, 592 Pa.
282 (“any item that is filed with the court as part of
the permanent record of a case and relied on in the
course of judicial decision-making will be a public judi-
cial record or document”). Under this approach, docu-
ments relevant to any judicial determination implicate
the policies behind the presumptive right of access,
and, thus, the presumption encompasses documents
supporting any decisions reached by the judicial author-
ity, not simply those affecting substantive rights.

Courts applying this analysis have construed judicial
documents to include ones filed in support of summary
judgment motions, regardless of whether the motion
has been granted, denied or even adjudicated; Lugosch
v. Pyramid Co. of Onondaga, supra, 435 F.3d 121; status
reports filed by court officers in connection with a
court-mandated investigation; United States v. Amodeo,
supra, 44 F.3d 146; audio recordings played in open
court; Commonwealth v. Upshur, supra, 592 Pa. 287,
arrest warrant affidavits filed with a magistrate; Com-
monwealth v. Upshur, supra, 282; and financial affida-



vits filed in connection with cases involving financial
matters. Associated Press v. New Hampshire, supra,
153 N.H. 134. Indeed, even materials filed in support of
discovery motions have been held to be judicial docu-
ments. Mokhiber v. Davis, supra, 537 A.2d 1111. In
Mokhiber, the Court of Appeals for the District of
Columbia noted that, because discovery motions have
a significant impact on the eventual resolution of dis-
putes, the public has an interest in monitoring such
proceedings. Id., 1112. Although the court recognized
that a party might prefer to keep discovered material
private, it reasoned that, “[b]y submitting pleadings and
motions to the court for decision, one enters the public
arena of courtroom proceedings and exposes oneself,
as well as the opposing party, to the risk, though by no
means the certainty, of public scrutiny.” Id.

In what arguably could be deemed a third approach,
courts have provided the definition of judicial docu-
ments in the broadest possible language, stating that
the act of filing a document with the court in connection
with a pending matter renders it a judicial document.
See, e.g., Leucadia, Inc. v. Applied Extrusion Technolo-
gies, Inc., supra, 998 F.2d 161-62 (“the filing of a docu-
ment gives rise to a presumptive right of public access”);
accord San Jose Mercury News, Inc. v. United States
District Court, 187 F.3d 1096, 1102 (9th Cir. 1999) (hold-
ing that there is presumptive right of access to pretrial
documents filed in civil cases and those filed prior to
judgment in criminal cases); United States v. Martin,
supra, 746 F.2d 968 (holding that judicial records and
documents include “transcripts, evidence, pleadings,
and other materials submitted by litigants” [emphasis
added; internal quotation marks omitted]); Shenandoah
Publishing House, Inc. v. Fanning, supra, 235 Va. 257
(noting that judicial records include “the pleadings and
any exhibits or motions filed by the parties and all
orders entered by the trial court in the judicial proceed-
ings leading to the judgment under review”); Rufer v.
Abbott Laboratories, 154 Wash. 2d 530, 549, 114 P.3d
1182 (2005) (holding that presumption of public access
applies to “any records that were filed with the court in
anticipation of a court decision”). The stated rationale
behind this approach is that the public’s interest in
judicial monitoring extends not only to whether the
judiciary reaches legally sound results but also to the
entire judicial process itself, which includes “all records
the court has considered in making any ruling . . . .”
(Emphasis in original.) Rufer v. Abbott Laboratories,
supra, 549. Courts using the broad “filing” language,
therefore, have held that judicial documents include
settlement agreements filed with the court; Pansy v.
Stroudsburg, 23 F.3d 772, 782 (3d Cir. 1994); Shenen-
doah Publishing House, Inc. v. Fanning, supra, 260,
summary judgment motions and their supporting exhib-
its; San Jose Mercury News, Inc. v. United States Dis-
trict Court, supra, 1102; Leucadia, Inc. v. Applied



Extrusion Technologies, Inc., supra, 164; nondiscovery
related pretrial motions, including motions for prelimi-
nary injunctions, motions to dismiss and their support-
ing documents; Leucadia, Inc. v. Applied Extrusion
Technologies, Inc., supra, 164; and deposition tran-
scripts attached to motions. Rufer v. Abbott Labora-
tories, supra, 541.

Despite employing this broad language, however,
these jurisdictions have interpreted the language more
narrowly than might be expected. The Court of Appeals
for the Third Circuit precluded public access to discov-
ery materials filed in support of discovery related
motions. Leucadia, Inc. v. Applied Extrusion Technolo-
gies, Inc., supra, 998 F.2d 163-64. The Third Circuit
reasoned that, because unfiled raw discovery material
is not presumptively open to the public; Seattle Times
Co. v. Rhinehart, supra, 467 U.S. 32-33; it would be
improper to transform such material into public infor-
mation merely by virtue of it being attached to a motion
concerning discovery. Id., 33. Another court has denied
access to depositions that were filed with the court but
not used at trial or attached in support of any motion,
reasoning that information that is not actually used
in the judicial process does not enhance the public’s
interest in judicial monitoring. Rufer v. Abbott Labora-
tories, supra, 1564 Wash. 2d 541, 550-51.

Regardless of approach, however, it is clear that the
common-law presumption of public access to docu-
ments in the court’s possession is grounded in the pub-
lic’s interest in monitoring the judicial process. Such
access enhances public confidence that the judicial sys-
tem is operating fairly, impartially and in accordance
with established norms. This presumption is not abso-
lute and applies only to “judicial documents” because
such documents serve as a proxy for public monitoring
of court proceedings when the public cannot be present.
While courts have employed various approaches to
determine what constitutes a judicial document, the
clear trend has been toward greater, but not unfettered,
access to documents filed with the court in connection
with a court proceeding. Although a minority of courts
apply a common-law rule limiting judicial documents
to those connected with decisions affecting substantive
rights, the vast majority of courts examines whether
the document filed reasonably may be relied upon in
support of the adjudicatory process, regardless of
whether the decision is a dispositive one. With these
principles in mind, we turn to the common law in Con-
necticut and the rules of practice, as they apply to the
issues in this appeal.

B

Although this court has not had occasion to consider
this issue substantively, in Rosado, this court recog-
nized certain general principles. “[The] supervisory role
of the court in relation to its own files is an especially



important one insofar as it pertains to files that contain
judicial documents—that is, documents that have been
submitted to the court for its review in the discharge of
the court’s adjudicatory function—because [t]he public
has a common law presumptive right of access to [such]
documents . . . and likely a constitutional one as
well.” (Internal quotation marks omitted.) Rosado v.
Bridgeport Roman Catholic Diocesan Corp., supra, 276
Conn. 216-17. We further explained: “As to the issue
of what documents are judicial documents, we agree
generally that the mere filing of a paper or document
with the court is insufficient to render that paper a
judicial document subject to the right of public access.
. . . [T]he item filed must be relevant to the perfor-
mance of the judicial function and useful in the judicial
process in order for it to be designated a judicial docu-
ment. United States v. Amodeo, supra, 44 F.3d 145.
Whatever the precise parameters of that category of
documents may be, however, we also agree that the
presumptive right to public observation is at its apogee
when asserted with respect to documents relating to
matters that directly affect an adjudication. Gambale
v. Deutsche Bank AG, [377 F.3d 133, 140 (2d Cir. 2004)],
quoting United States v. Amodeo, [supra, 71 F.3d 1049].”
(Internal quotation marks omitted.) Rosado v. Bridge-
port Roman Catholic Diocesan Corp., supra, 217 n.54.
This discussion, albeit dicta in that case, suggests that
Connecticut employs the broader approach followed
by the majority of jurisdictions. See also Clerk of the
Superior Court v. Freedom of Information Commsis-
ston, 278 Conn. 28, 53, 895 A.2d 743 (2006) (Palmer,
J., concurring) (“[the plaintiff] has a presumptive right
of accessto . . . all . . . documents in the possession
of the court that relate to its adjudicative function”
[emphasis added]).

In Rosado, however, we did not state expressly
whether we were discussing the common law or the
rules of practice. Practice Book § 11-20A (a) provides
that, “[e]xcept as otherwise provided by law, there shall
be a presumption that documents filed with the court
shall be available to the public.” For the reasons that
follow, it is clear that the rules of practice codify the
common-law presumption of public access such that
the language “filed with the court” signifies judicial doc-
uments.

It has long been understood that Practice Book provi-
sions are not intended to enlarge or abrogate substan-
tive rights. See General Statutes § 51-14 (a) (noting that
rules of practice and procedure “shall not abridge,
enlarge or modify any substantive right or the jurisdic-
tion of any of the courts”); In re Samantha C., 268
Conn. 614, 639, 847 A.2d 883 (2004) (“we are obliged
to interpret [the rules of practice] so as not to create
anew right, but rather to delineate whatever rights may
have existed, statutorily or otherwise, at the time of
the proceedings underlying the present appeal”).



Accordingly, this court has interpreted provisions of
the Practice Book through the lens of the common law.
See, e.g., State v. Blake, 289 Conn. 586, 588 n.2, 958
A.2d 1236 (2008) (recognizing that Practice Book § 43-
10 codifies common-law right of allocution); State v.
Colon, 272 Conn. 106, 303-11, 864 A.2d 666 (2004)
(examining common-law right of allocution to deter-
mine extent of right of allocution provided by Practice
Book provision), cert. denied, 546 U.S. 848, 126 S. Ct.
102, 163 L. Ed. 2d 116 (2005); Dunham v. Dunham, 217
Conn. 24, 33, 584 A.2d 445 (1991) (stating that common-
law doctrine of plain error is codified in Practice Book
provision); State v. DeVivo, 106 Conn. App. 641, 644
n4, 942 A.2d 1066 (2008) (noting that Practice Book
§ 39-26 recognizes common-law grant of jurisdiction
rather than creating new jurisdictional avenue).

As we have explained in part II A of this opinion, the
common law creates substantive rights of public access
to court records. Rosado v. Bridgeport Roman Catholic
Diocesan Corp., supra, 276 Conn. 216-17. At common
law, however, this right never has been absolute, nor
has it extended to all documents filed with the court.
The public does not have a presumption of access to
documents that do not bear directly on the courts’ adju-
dicatory functions. See Seattle Times Co. v. Rhinehart,
supra, 467 U.S. 34-35 (rights of those participating in
discovery process remain strong, although considera-
tions such as prevention of discovery abuse and protec-
tion of legitimate privacy interests may limit exercise
of first amendment rights); accord United States v.
Amodeo, supra, 71 F.3d 1049 (“the weight to be given
the presumption of access must be governed by the
role of the material at issue in the exercise of . . .
judicial power [under article three, § 1, of the United
States constitution] and the resultant value of such
information to those monitoring the federal courts”).
Indeed, the 2005 commentary to § 11-20A expressly indi-
cates that certain material is exempted from the pre-
sumption of public access, in accordance with, inter
alia, the common law. Practice Book (2005) § 11-20A,
commentary (“[a]s used in subsection [a] above, the
words ‘[e]xcept as otherwise provided by law’ are
intended to exempt from the operation of this rule all
established procedures for the sealing or ex parte filing,
in camera inspection and/or nondisclosure to the public
of documents, records and other materials, as required
or permitted by statute . . . other rules of practice

. and/or controlling state or federal case law” [cita-
tions omitted; emphasis added]).

In light of this history and the commentary to § 11-
20A of the Practice Book, it is clear that this rule was
not meant to be read literally. If this court were to
interpret the word “filed” literally, Connecticut would
apply a broader approach to the presumption of public
access than any jurisdiction to have considered this
issue. As we explained in part II A of this opinion, even



those jurisdictions that state their rule broadly in terms
of documents “filed” with the court limit public access
to documents connected with the court’s adjudicatory
function. In light of the absence of any indication to
the contrary, the express direction of the commentary
and our practice and precedents, we see no reason to
adopt such an expansive interpretation. We therefore
hold that § 11-20A codifies the common-law presump-
tion of public access to judicial documents only.”

Our conclusion that § 11-20A codifies the common-
law presumption of public access to judicial documents,
however, does not end the inquiry. The question
remains what constitutes a judicial document.

For the reasons that follow, we conclude that Con-
necticut follows the broader approach under which any
document filed that a court reasonably may rely on in
support of its adjudicatory function is a judicial docu-
ment. First, by use of the term “filed,” the Practice Book
indicates that the more expansive approach applies.
Second, the majority of jurisdictions, and the clear trend
of the common law, regardless of whether the courts
limit their definition to only those documents “filed”
with the court, is to allow access to any document
related to the court’s adjudicatory function. See, e.g.,
United States v. Amodeo, supra, 44 F.3d 145; Leucadia,
Inc. v. Applied Extrusion Technologies, Inc., supra, 998
F.2d 161-62. Indeed, our statements in Rosado were
consistent with this approach. See Rosado v. Bridgeport
Roman Catholic Diocesan Corp., supra, 276 Conn. 217
n.54 (“[t]he item filed must be relevant to the perfor-
mance of the judicial function and useful in the judicial
process in order for it to be designated a judicial docu-
ment” [internal quotation marks omitted]). Third, the
narrower approach does not advance fully the public’s
interest in monitoring the judicial process, as it sheds
light only on those rulings that directly affect the dispo-
sition of a case but shields numerous decisions that
incrementally and indirectly may be outcome determi-
native.

Although we recognize that, among the courts follow-
ing the majority rule, there is a split as to whether
discovery related motions and their associated exhibits
should be considered judicial documents, we agree with
the Court of Appeals for the District of Columbia that
discovery proceedings can have a significant impact on
the eventual resolution of disputes. Mokhiber v. Dawvis,
supra, 537 A.2d 1112. Because of their impact on the
judicial process, the public interest in judicial monitor-
ing extends to such motions. The actions of the court
during the pretrial period ultimately shape issues
between the parties at trial or settlement, and the public
surely has a vested interest in ensuring that those
actions are carried out equitably, free from corruption
or error. The vindication of this interest supports public
access, not only to the proceedings themselves, but to



any materials upon which a court may rely in reaching
a decision. Accordingly, we hold that judicial docu-
ments are those filed with a court upon which the court
reasonably could rely in the performance of its adjudica-
tory function, including discovery related motions and
their associated exhibits.

We recognize that this broad definition of judicial
documents creates the potential for parties to harass
others by attaching private material with little to no
relevance to the issues to underlying motions, thus ren-
dering that material public. But we do not presume bad
faith on the part of litigants or their attorneys. See Rules
of Professional Conduct 3.1 through 3.6. There are many
reasons why a party may introduce material into the
court record, not the least of which is the party’s respon-
sibility to provide an adequate record for appeal. Prac-
tice Book § 61-10;*° Schoonmaker v. Lawrence Brunoli,
Inc., 265 Conn. 210, 232, 828 A.2d 64 (2003). Instead,
we note that there are other avenues open to litigants
and courts to control the introduction of material that
may be improper, and we encourage those avenues to
be taken when appropriate.®!

C

With these principles in mind, we turn to the trial
court’s decision in the present case. As we previously
have noted, the trial court held, pursuant to Practice
Book § 11-20A, that the presumption of public access
applies to any document “filed with the court . . . .”
(Internal quotation marks omitted.) The trial court
rejected the defendants’ contention that in Rosado, this
court had determined that the presumption of public
access applies only to judicial documents. It concluded
that this court instead had been “referring to the com-
mon law and constitutional rights of public access,”
which the trial court viewed as distinct from the pre-
sumption of public access set forth in the rules of prac-
tice. The trial court therefore found no need to engage
in a review of the judicial document logs that the defen-
dants had submitted, in which they had designated each
sealed document in the court file as either a judicial or
nonjudicial document and the basis for that character-
ization.*

In light of our discussion of the Practice Book’s codifi-
cation of the common law, it is clear that the trial court
improperly concluded that the presumption of public
access applied to all documents “filed” with the court.
Therefore, it was incumbent upon the trial court to
determine first whether the documents in question were
judicial documents before concluding that a presump-
tion of public access applied to them.

On appeal, the defendants claim that only documents
submitted in connection with dispositive motions on
the merits of the case should be considered judicial
documents. Even more specifically, they contend that



only motions that, when granted, result in an adjudica-
tion on the merits are judicial documents. Therefore, in
the defendants’ view, in accordance with their judicial
document logs, summary judgment motions (and their
attached exhibits) that were granted are judicial docu-
ments, whereas, for example, summary judgment
motions (and their attached exhibits) as well as nondis-
positive pleadings, such as motions in limine or sealed
discovery motions, that were denied are not judicial
documents.

The intervenors respond that, even if the presumption
of public access applies only to judicial documents, the
documents in question are judicial documents because
they were submitted to the court in connection with a
pending matter. Specifically, they claim that any
motions and their attached exhibits that have been sub-
mitted to the court are judicial documents, including,
for example, summary judgment motions, whether
granted or denied, motions in limine or motions in con-
nection with discovery. Therefore, the intervenors dis-
agree with the defendants’ definition of judicial
documents.

Our review of the file has not given us any basis to
question the defendants’ characterization of the docu-
ments within the document logs. Accordingly, we are
left with a very lengthy document log to which we
properly may apply the legal definition set forth in this
opinion because, as we have already stated, the question
of what constitutes a judicial document is a question
of law, and therefore, our review is plenary. See PNC
Bank, N.A. v. Kelepecz, 289 Conn. 692, 697, 960 A.2d
563 (2008) (application of statute to undisputed facts
requires plenary review); Copas v. Commissioner of
Correction, 234 Conn. 139, 152-53, 662 A.2d 718 (1995)
(noting that application of law to facts subject to ple-
nary review when facts not in dispute). Accordingly,
this court may determine as a matter of law whether
the documents are judicial documents.

We have reviewed the logs submitted by the defen-
dants and, applying the standard discussed in part II B
of this opinion, it is evident that all of the documents,
except for a handful of items, are judicial documents.
As we previously have explained, any document filed
with the court upon which it reasonably could rely in
performing its adjudicatory function is a judicial docu-
ment subject to the presumption of public access.
Therefore, all of the nondispositive motions filed in
the present case, such as motions in limine or sealed
discovery motions and their attached exhibits, along
with all of the dispositive motions filed in the present
case, such as summary judgment motions and their
attached exhibits, regardless of whether they were
granted or denied, are judicial documents. Accordingly,
we agree with the trial court, albeit applying slightly
different reasoning, that the presumption of public



access applies to these documents.

Our review of the logs reveals, however, a small num-
ber of documents, fifteen to be precise, that were not
marked in support of any motion or other determination
of the court and, therefore, could not have been relied
upon in the course of adjudicatory action. For example,
the judicial documents logs list two deposition tran-
scripts that were not filed in connection with any
motion. Such documents clearly are not judicial docu-
ments. See Leucadia, Inc. v. Applied Extrusion Tech-
nologies, Inc., supra, 998 F.2d 163-64; Rufer v. Abbott
Laboratories, supra, 1564 Wash. 2d 541, 550-51. We con-
clude that as a matter of law, these fifteen documents
are not judicial documents.® Accordingly, these docu-
ments are not subject to a presumption of public access,
and the trial court’s order must be reversed to the extent
that it unseals these documents. We note, however, that
the trial court’s order denying the motion to vacate
the sealing order remains intact to the extent that it
addresses documents not challenged in this appeal. See
footnote 26 of this opinion. Pursuant to the trial court’s
order, those documents remain under seal.

D

The defendants cite two reasons why, even if the
documents are judicial documents, the presumption of
public access does not apply. They claim that the trial
court improperly failed to engage in the balancing test
followed by the Court of Appeals for the Second Circuit
in which privacy interests and other countervailing fac-
tors are weighed against the presumption of public
access.* The defendants cite no controlling authority
nor do they offer any persuasive rationale why this test
should either be engrafted onto our rules of practice
or supersede those rules as defined in the Practice
Book. It is axiomatic that courts in Connecticut adjudi-
cating matters of state law are not bound by a test that
a federal court must apply. In Connecticut, the rules of
practice and procedure are defined in our Practice Book
and controlling case law. Accordingly, we reject this
claim.®

With respect to the defendants’ claim that any pre-
sumption of public access was terminated by operation
of Practice Book §§ 7-10 and 7-21; see footnote 21 of
this opinion; after one year had passed from the date
of the withdrawal of the underlying cases, we are not
persuaded. Section 7-10 permits, but does not mandate,
the destruction of files in the court’s possession one
year after a case has been withdrawn. See Practice
Book §§ 7-10 and 7-11 (documents may “be destroyed”);
State v. Bletsch, 281 Conn. 5, 17, 912 A.2d 992 (2007)
(“the word may imports permissive conduct” [internal
quotation marks omitted]). Section 7-21 expressly
imposes a duty on parties to remove any exhibits, briefs,
depositions, and memoranda from the court file after
the final determination of the case. It is well established



that courts possess supervisory authority over docu-
ments in their possession. Nixon v. Warner Communi-
cations, Inc., supra, 435 U.S. 598; Rosado v. Bridgeport
Roman Catholic Diocesan Corp., supra, 276 Conn. 216.
While in the court’s possession, judicial documents
remain part of the court’s records and are subject to
the presumption of public access pursuant to Practice
Book § 11-20A (a). Parties electing to leave documents
in the custody of the court after the time when they
are authorized to remove them do so at their peril.

The defendants cite Littlejohn v. BIC Corp., 851 F.2d
673, 683 (3d Cir. 1988), for the proposition that files
that are subject to destruction are not judicial records
within the supervisory power of the court. The defen-
dants misconstrue Littlejohn, which actually holds that,
“absent allegations of fraud or other extraordinary cir-
cumstances, trial exhibits that were restored to their
owner after a case has been completely terminated and
which were properly subject to destruction by the clerk
of [the] court are no longer judicial records within the
supervisory power of the [Dl]istrict [C]ourt.” (Emphasis
added; internal quotation marks omitted.) Id. In the
present case, the documents remained in the court’s
possession after being subject to destruction. The docu-
ments, therefore, continued to be court records subject
to the supervisory authority of the court, and the pre-
sumption of public access was not terminated.

I

The defendants’ third claim is that the trial court
improperly granted the intervenor’s motion to vacate
because the documents were subject to various statu-
tory and constitutional® privileges, including the clergy-
man’s privilege, as set forth in General Statutes § 52-
146b,*" and religious privileges provided under the first
amendment to the United States constitution. They also
claim that, despite the fact that they divulged the docu-
ments in question to the plaintiffs in the course of dis-
covery without asserting any privileges at that time, the
trial court improperly concluded that they had waived
those privileges because they had produced the docu-
ments under the protection of a sealing order. The
defendants further claim that any disclosure to the
plaintiffs was a selective waiver at best. We disagree.

The record reveals the following additional undis-
puted facts and procedural history. After the sealing
order had entered, the defendants disclosed numerous
documents to the plaintiffs in the course of discovery,
some of which were filed later in court. In its memoran-
dum of decision granting in part the motion to vacate the
sealing orders, the trial court analyzed the defendants’
claim that most of the documents were protected by
various privileges. See footnote 9 of this opinion. The
trial court found that it was undisputed that, when the
defendants disclosed the documents in discovery, they
had not objected to such disclosure and did not assert,



inter alia, the clergyman’s or other statutorily or consti-
tutionally protected religious privileges. Because the
defendants had failed to assert the privileges at the
time of disclosure, the trial court concluded that any
privileges that might have applied had been waived.

The trial court also rejected the defendants’ claim
that any waiver that they arguably might have given to
the plaintiffs was selective, i.e., to the plaintiffs alone,
not to the public generally. It noted that the defendants
had not expressly limited their disclosure to the plain-
tiffs. Thus, as a factual matter, any confidentiality that
may have been provided by the privileges was vitiated
when the information was disclosed. The trial court
rejected as a matter of law the applicability of the doc-
trine of selective waiver, reasoning that the doctrine is
not favored because it would inhibit the truth seeking
process and would allow parties to manipulate the judi-
cial process by invoking privileges to protect material
that already had been disclosed. Accordingly, the trial
court concluded that no privileges protected the docu-
ments in question.

As a preliminary matter, we note that, although the
question of whether a privilege has been waived ordi-
narily presents a question of fact reviewed under a
clearly erroneous standard, the standard of review is
plenary when the trial court has made its determination
on the basis of pleadings and other documents, rather
than on live testimony. C. R. Klewin Northeast, LLC v.
Bridgeport, 282 Conn. 54, 86-87, 919 A.2d 1002 (2007).
In the present case, the factual circumstances are undis-
puted, and the trial court made its determination on
the basis of pleadings or other documents. Therefore,
our review is plenary.

Waiver is the “intentional relinquishment or abandon-
ment of a known right or privilege.” Johnson v. Zerbst,
304 U.S. 458, 464, 58 S. Ct. 1019, 82 L. Ed. 1461 (1938);
C. R. Klewin Northeast, LLC v. Bridgeport, supra, 282
Conn. 86. As a general rule, both statutory and constitu-
tional rights and privileges may be waived. New Haven
v. Local 884, Council 4, AFSCME, AFL-CIO, 237 Conn.
378, 385, 677 A.2d 1350 (1996). “Waiver is based upon
a species of the principle of estoppel and where applica-
ble it will be enforced as the estoppel would be
enforced. . . . Estoppel has its roots in equity and
stems from the voluntary conduct of a party whereby
he is absolutely precluded, both at law and in equity,
from asserting rights which might perhaps have other-
wise existed . . . . Waiver does not have to be
express, but may consist of acts or conduct from which
waiver may be implied. . . . In other words, waiver
may be inferred from the circumstances if it is reason-
able to do so.” (Internal quotation marks omitted.) C.
R. Klewin Northeast, LLC v. Bridgeport, supra, 87.

The conduct of the parties may be used to establish
waiver. New Haven v. Local 884, Council 4, AFSCME,



AFL-CIO, supra, 237 Conn. 388. It is well established
that a party that fails to object timely to the introduction
of evidence or fails to assert a privilege in connection
with disclosed material is deemed to have waived such
objection or privilege and may not subsequently resur-
rect it to protect that material from subsequent disclo-
sure. See Waterman v. United Caribbean, Inc., 215
Conn. 688, 692, 577 A.2d 1047 (1990) (party that fails
to object timely waives statutory rights to time limits
on judgment); State v. Saia, 172 Conn. 37, 44, 372 A.2d
144 (1976) (party failing to claim marital privilege during
testimony may not subsequently assert privilege to pre-
vent its introduction into evidence); O’Brien v. Superior
Court, 105 Conn. App. 774, 787, 939 A.2d 1223 (2008)
(“[1]f the holder of the privilege fails to claim his privi-
lege by objecting to disclosure by himself or another
witness when he has an opportunity to do so, he waives
his privilege as to communications so disclosed. . . .
This result is reached because once the confidence
protected has been breached, the privilege has no valid
continuing office to perform.” [Citation omitted; inter-
nal quotation marks omitted.]). Similarly, the voluntary
disclosure of confidential or privileged material to a
third party, such as an adversary, generally constitutes
a waiver of privileges with respect to that material.
Westinghouse Electric Corp. v. Philippines, 951 F.2d
1414, 1418 (3d Cir. 1991) (“by disclosing documents to
the [Securities and Exchange Commission] and to the
[Department of Justice], [the plaintiff] waived both the
attorney-client privilege and the work-product doctrine
with respect to those documents”). When the disclosure
is inadvertent, however, some courts have held that
privileges may not have been waived. Harp v. King,
266 Conn. 747, 767, 835 A.2d 953 (2003) (citing different
approaches courts have taken to inadvertent disclosure
with respect to waiver of attorney-client privilege).

In the present case, it is undisputed that the defen-
dants failed to assert privileges at the time that they
disclosed the documents to the plaintiffs.* It is also
undisputed that the information was produced by the
defendants during discovery, either through deposition
testimony or documents delivered to the plaintiffs.
Because the defendants failed to claim these privileges
or rights at the time of disclosure and because the
defendants voluntarily disclosed the information to its
adversaries in litigation, the defendants cannot now be
heard to complain that the information should not be
disclosed to others.

To the extent the defendants claim that they did not
waive the privileges because they disclosed information
with the understanding that it would be sealed, they
cite no authority, nor have we uncovered any, to support
that proposition. See Westinghouse Electric Corp. V.
Philippines, supra, 951 F.2d 1418 (holding that privi-
leged documents disclosed to third party with under-
standing they would remain confidential waived



privilege with respect to others). It is well established
that it is the party’s obligation to make timely objec-
tions, and the failure to do so will operate to waive
those objections. See State v. Saia, supra, 172 Conn.
44 (party that fails to claim marital privilege during
testimony may not subsequently assert privilege to pre-
vent its introduction into evidence).

Furthermore, we reject the defendants’ contention
that any waiver of privileges operated selectively,
allowing the defendants to maintain the privilege with
respect to parties other than those to whom disclosure
was made. We agree with the trial court’s conclusion
to the contrary and approve of the reasoning employed
by the Court of Appeals for the District of Columbia in
rejecting the selective waiver doctrine: “[T]he [party]
cannot be permitted to pick and choose among [its]
opponents, waiving the privilege for some and resur-
recting the claim of confidentiality to obstruct others,
or to invoke the privilege as to communications whose
confidentiality he has already compromised for his own
benefit.” Permian Corp. v. United States, 665 F.2d 1214,
1221 (D.C. Cir. 1981). Indeed, even if we were inclined
to adopt this doctrine, we would not do so under cir-
cumstances wherein the party had not made such a
selective waiver expressly. In the present case, the
defendants disclosed material relevant to the underly-
ing cases and ultimately settled those actions. The
defendants made no claim of privilege at the time of
disclosure, and they cannot now attempt to use the
court to protect material that they failed to safeguard
on their own. Accordingly, we conclude that the trial
court properly determined that the privileges chal-
lenged in this court had been waived.*

v

Finally, we turn to the question of whether the trial
court adopted the proper legal standard for determining
whether sealing orders should be modified. In accor-
dance with the standard it adopted, the trial court con-
cluded that the sealing orders should be vacated
because: (1) the intervenors had met their burden of
proving that the initial grounds for the sealing orders no
longer existed; and (2) the defendants’ countervailing
interests, namely, reliance on the sealing orders and
pending or potential actions, did not outweigh the pub-
lic’s interest in access to the documents.

On appeal, the defendants claim that: (1) the trial
court should have applied the standard adopted by the
Court of Appeals for the Second Circuit and some other
jurisdictions under which the moving party must estab-
lish that “extraordinary circumstances” exist to justify
vacating the sealing orders; and (2) the intervenors
failed to meet that standard. In the alternative, the
defendants contend that this court should adopt the
standard for vacating or modifying injunctions and
place the burden on the moving party to establish that



conditions have changed sufficiently to warrant relief.

In response, the intervenors claim that the trial court
applied the proper legal standard because the extraordi-
nary circumstances standard is inapplicable to docu-
ments presumptively accessible to the public or to
sealing orders unreasonably relied upon. Because we
agree that the trial court properly determined the legal
standard under which to decide a motion to vacate
a protective order, we do not reach the defendants’
alternative standard.

We note at the outset that the determination of the
appropriate legal standard to apply in deciding a motion
to vacate a protective or sealing order is a question of
first impression in this state. Our review, therefore, is
plenary. Deschenes v. Transco, Inc., 288 Conn. 303,
313-14, 953 A.2d 13 (2008); see also Location Realty,
Inc. v. Colaccino, 287 Conn. 706, 717, 949 A.2d 1189
(2008) (“[t]o the extent that we are required to review
conclusions of law . . . by the trial court, we engage
in plenary review”); Hartford Courant Co. v. Freedom
of Information Commission, 261 Conn. 86, 96-97, 801
A.2d 759 (2002) (noting that plenary review required
when determining whether correct legal standard
applied).

Courts have adopted various standards to determine
whether to vacate or modify a sealing order. The
extraordinary circumstances test advocated by the
defendants and the dissent is the strictest of these stan-
dards and requires that, when a party reasonably has
relied on a sealing order, it may not be modified “absent
a showing of improvidence in the grant of [the sealing]
order or some extraordinary circumstance or compel-
ling need . . . .” Martindell v. International Tele-
phone & Telegraph Corp., 594 F.2d 291, 296 (2d Cir.
1979); accord Phillips v. General Motors Corp., 289
F.3d 1117, 1124 (9th Cir. 2002); State v. Manners, 239
S.W.3d 583, 587-88 (Mo. 2007). This test effectively
establishes a presumption that information that prop-
erly has been sealed should remain sealed, particularly
when a party has relied upon the sealing order. Phillips
v. General Motors Corp., supra, 1124 (holding that when
sealing order properly is entered, presumption of access
shifts, and party seeking access must demonstrate why
accessisnecessary). Reliance must be reasonable, how-
ever, and is not justified for sealing orders that are
temporary or limited by their terms. Securities &
Exchange Commission v. TheStreet.com, 273 F.3d 222,
230-31 (2d Cir. 2001).

Other courts that have considered this question, how-
ever, have rejected the extraordinary circumstances
test in favor of a less stringent, balancing of the interests
test. See, e.g., Pansy v. Stroudsburg, supra, 23 F.3d 790,
Mokhiber v. Davis, supra, 537 A.2d 1116-17; see also
Beckman Industries, Inc. v. International Ins. Co., 966
F.2d 470, 475-76 (9th Cir. 1992); United Nuclear Corp.



v. Cranford Ins. Co., 905 F.2d 1424, 1428 (10th Cir.
1990); Public Citizen v. Liggett Group, Inc., 858 F.2d
775, 790-92 (1st Cir. 1988); Wilk v. American Medical
Assn., 635 F.2d 1295, 1299-1301 (7th Cir. 1980).* Under
this approach, the moving party bears the burden of
demonstrating why modification is appropriate, and,
upon such a showing, the court balances the interests
of the party moving to unseal the information with the
countervailing interests presented by the party seeking
to keep the information sealed. See, e.g., Pansy V.
Stroudsburg, supra, 790 (“The party seeking to modify
the order of confidentiality must come forward with a
reason to modify the order. Once that is done, the court
should then balance the interests, including the reliance
by the original parties to the order, to determine
whether good cause still exists for the order.”); Mok-
hiber v. Davis, supra, 1117 (requiring party seeking
modification to show why sealing is not justified, then
permitting opposing party to demonstrate countervail-
ing interest to keep information sealed, and finally
requiring moving party to show that countervailing
interest does not outweigh public interest in disclo-
sure). Courts applying this standard have viewed it as
more compatible with a presumption of public access
than the extraordinary circumstances test because,
once the moving party has demonstrated sufficient rea-
son to modify the order, the presumption of public
access is reasserted as to the documents, favoring dis-
closure over sealing. Mokhiber v. Davis, supra, 1117.

We agree with the trial court that the test for modi-
fying the sealing orders advocated by the defendants,
the extraordinary circumstances test, is not the proper
legal standard. Indeed, in Rosado v. Bridgeport Roman
Catholic Diocesan Corp., supra, 276 Conn. 216-17, we
explained why such a stringent standard should not be
applied and suggested that a balancing test would be
more consistent with our rules of practice. In
addressing an argument raised by the dissent in that
case, we stated: “[A] party’s reasonable reliance on the
continued vitality of a protective order is a factor that
a court must weigh in deciding whether, under the par-
ticular facts and circumstances of the case, to vacate
or to modify that order. But the dissent goes much
farther, elevating that reliance to an exalted status that
almost always will be outcome determinative in favor
of the party seeking to block public access to court
documents. Indeed, under the dissent’s unprecedented
view, the public will not even be afforded party status in
its effort to obtain documents in the court’s possession
unless it first can establish an ‘extraordinary circum-
stance’ or a ‘compelling need’ for the sealed materials.
In requiring the public to establish a compelling need
to overcome the parties’ asserted interest in maintaining
the secrecy of documents in the court’s possession, the
dissent improperly skews the analysis and bucks the
strong consensus favoring disclosure of such docu-



ments in the absence of a need for continued secrecy.”
Id., 210-11. Moreover, the standard advocated by the
defendants would be inapplicable to the circumstances
presented in the present case, as the trial court properly
concluded that the defendants’ reliance on the sealing
orders remaining permanent was not reasonable given
that the orders expressly stated that they would be
reconsidered no later than at the time of jury selection.

We conclude that the legal standard employed by the
trial court to modify the sealing orders was proper.
Under this standard, the moving party bears the burden
of demonstrating that appropriate grounds exist for
modifying sealing orders. These grounds include: the
original basis for the sealing orders no longer exists;
the sealing orders were granted improvidently; or the
interests protected by sealing the information no longer
outweigh the public’s right to access. This latter ground
permits the trial court to consider situations in which
the original basis for the sealing orders still exists to
some degree but has been altered because of a change
in circumstances. Once the moving party has met its
burden, the court must balance the countervailing inter-
ests, if any, introduced by the party favoring continua-
tion of the sealing orders against the public’s interest
in access to judicial documents. As we acknowledged
in Rosado, the countervailing interests include, but are
not limited to, any reasonable reliance by the parties
on the sealing orders and the countervailing privacy
interests. Id.; see also Beckman Industries, Inc. v.
International Ins. Co., supra, 966 F.2d 475. In sum, the
trial court properly concluded, at least with respect to
the vast majority of the documents, that the sealing
orders should be vacated.

The judgments are reversed in part and the case is
remanded with direction to order that the fifteen docu-
ments enumerated in footnote 33 of this opinion shall
remain sealed; the judgments are affirmed in all
other respects.

In this opinion ROGERS, C. J., and PALMER and
VERTEFEUILLE, Js., concurred.

!In addition to the Bridgeport Roman Catholic Diocesan Corporation,
Reverend Monsignor Thomas Driscoll, as executor of the estate of Bishop
Walter Curtis, Reverend Monsignor Andrew T. Cusack, Reverend Monsignor
Laurence Bronkiewicz and Bishop Edward Egan, the appellants in the pre-
sent case, also named as defendants in the original actions were Reverend
Raymond Pcolka, Reverend Walter Coleman, Reverend Charles Carr and
Reverend Martin Frederici. Seven individuals, currently or previously
employed by the diocese, filed pleadings as intervenors under the fictitious
names Reverend John Doe I through Reverend John Doe VII for the limited
purpose of preventing disclosure of confidential materials in their personnel
records. These individuals thereafter opposed the intervening newspapers’
motions to vacate the sealing orders. For purposes of convenience, we refer
to the named defendants and the seven Reverend John Does collectively
as the defendants.

2 Four newspaper publishing companies, the New York Times Company,
the Hartford Courant Company, the Washington Post Company, and the
Globe Newspaper Company, filed motions seeking permission to intervene
in twenty-three withdrawn cases concerning allegations of sexual abuse by
members of the Roman Catholic clergy within the diocese of Bridgeport



for the purpose of vacating previously entered sealing orders. In Rosado v.
Bridgeport Roman Catholic Diocesan Corp., supra, 276 Conn. 230-31, this
court concluded, inter alia, that the trial court “effectively” had granted
those motions, and we remanded the matter to the trial court for a ruling
on the motion to vacate those orders.

3 As we set forth in greater detail in part II of this opinion, the orders at
issue both prohibited dissemination of certain information obtained during
discovery and sealed certain documents from public access. The original
orders were modified at various times to address changes in circumstances.
The parties to this appeal, however, agree that the order cited in part II of
this opinion essentially reflects the substance of the orders at issue. For
convenience, we refer to the orders at issue collectively as the sealing orders.

4 The twenty-three underlying actions in which the intervenors sought
information, all of which were filed initially in the judicial district of Fairfield
and subsequently transferred to the judicial district of Waterbury, Complex
Litigation Docket, are: Belleville v. Bridgeport Roman Catholic Diocesan
Corp., Docket No. CV-93-0157371-S; Carr v. Bridgeport Roman Catholic
Diocesan Corp., Docket No. CV-95-0159118-S; Didato v. Bridgeport Roman
Catholic Diocesan Corp., Docket No. CV-95-0157370-S; Doe v. Bridgeport
Roman Catholic Diocesan Corp., Docket No. CV-99-0157369-S; Doyle v.
Bridgeport Roman Catholic Diocesan Corp., Docket No. CV-94-0159065-S;
Fleetwood v. Bridgeport Roman Catholic Diocesan Corp., Docket No. CV-
95-0156274-S; Forsberg v. Bridgeport Roman Catholic Diocesan Corp.,
Docket No. CV-94-0159066-S; Harding v. Bridgeport Roman Catholic Dioce-
san Corp., Docket No. CV-95-0157368-S; Knecht v. Bridgeport Roman Catho-
lic Diocesan Corp., Docket No. CV-96-0157367-S; Koscelek v. Bridgeport
Roman Catholic Diocesan Corp., Docket No. CV-94-0159067-S; Kramer v.
Bridgeport Roman Catholic Diocesan Corp., Docket No. CV-95-0157311-S;
Krug v. Bridgeport Roman Catholic Diocesan Corp., Docket No. CV-93-
0157366-S; Landro v. Bridgeport Roman Catholic Diocesan Corp., Docket
No. CV-94-0159068-S; McDonough v. Bridgeport Roman Catholic Diocesan
Corp., Docket No. CV-97-0157365-S; Pace v. Bridgeport Roman Catholic
Diocesan Corp., Docket No. CV-95-0157086-S; Powers v. Bridgeport Roman
Catholic Diocesan Corp., Docket No. CV-94-0159069-S; Rosado v. Bridgeport
Roman Catholic Diocesan Corp., Docket No. CV-93-0157085-S; Rosado v.
Bridgeport Roman Catholic Diocesan Corp., Docket No. CV-94-0159070-S;
Rosado v. Bridgeport Roman Catholic Diocesan Corp., Docket No. CV-95-
0157364-S; See v. Bridgeport Roman Catholic Diocesan Corp., Docket No.
CV-94-0159071-S; See v. Bridgeport Roman Catholic Diocesan Corp., Docket
No. CV-93-0157363-S; Slossar v. Bridgeport Roman Catholic Diocesan Corp.,
Docket No. CV-94-0159072-S; and Slossar v. Bridgeport Roman Catholic
Diocesan Corp., Docket No. CV-94-0159073-S.

> We note that the claims made in the arguments section of the defendants’
brief to this court do not conform to their statement of the issues therein.
For example, although the defendants’ statement of the issues include a
claim that the trial court improperly denied their motion for new protective
orders, the defendants did not analyze this claim independently from their
claim that the trial court improperly granted the motion to vacate. Accord-
ingly, we consider that claim abandoned and have analyzed the defendants’
claims as they have presented them in the argument section of their brief,
with some clarification and reordering as necessary for organizational
purposes.

5 We note that the record in this case is voluminous. In addition to the
briefs, appendices and designated record that are part of any appeal, the
court file in this matter included thirteen boxes containing multiple copies of
12,675 pages of material. The defendants also submitted forty-eight compact
discs containing various logs and electronic copies of those 12,675 pages.
Although the documents were identified individually by a Bates number,
which is an identification scheme to organize large quantities of documents
by which each individual page is stamped with a unique identifying number,
no index was provided to indicate which Bates number corresponded to a
particular document.

We are mindful that the issues in this case are complex and far-reaching.
Thus, we have endeavored to be conscientious and methodical in our review
to ensure that all issues properly presented have been considered thoroughly.
Nevertheless, we remind the parties that it is not the court’s responsibility
to parse through a voluminous record in search of material that may be
relevant to its decision-making process. State v. Montgomery, 254 Conn.
694, 728, 759 A.2d 995 (2000). Except to the extent that the parties’ briefs
specifically referenced material and explicitly pointed this court to that



material in the court file and/or provided copies of such material in their
appendices, we have limited our review to what was presented to us in the
briefs, appendices, and designated record.

" General Statutes § 52-212a provides in relevant part: “Unless otherwise
provided by law and except in such cases in which the court has continuing
jurisdiction, a civil judgment or decree rendered in the Superior Court may
not be opened or set aside unless a motion to open or set aside is filed within
four months following the date on which it was rendered or passed. . . .”

8 Practice Book § 11-20A provides in relevant part: “(a) Except as other-
wise provided by law, there shall be a presumption that documents filed
with the court shall be available to the public.

“(b) Except as provided in this section and except as otherwise provided
by law, including Section 13-5, the judicial authority shall not order that
any files, affidavits, documents, or other materials on file with the court or
filed in connection with a court proceeding be sealed or their disclosure
limited.

“(c) Upon written motion of any party, or upon its own motion, the judicial
authority may order that files, affidavits, documents, or other materials on
file or lodged with the court or in connection with a court proceeding be
sealed or their disclosure limited only if the judicial authority concludes
that such order is necessary to preserve an interest which is determined to
override the public’s interest in viewing such materials. The judicial authority
shall first consider reasonable alternatives to any such order and any such
order shall be no broader than necessary to protect such overriding interest.
An agreement of the parties to seal or limit the disclosure of documents
on file with the court or filed in connection with a court proceeding shall
not constitute a sufficient basis for the issuance of such an order. . . .”

°The defendants had asserted various privileges related to medical
records, pursuant to General Statutes §§ 52-146¢, 52-146d et seq., 52-1460,
52-146q and 52-146s, and confidential personnel records, pursuant to General
Statutes § 31-128f. The trial court found that various documents protected
by certain medical records privileges required an express waiver that had
not been given, and, moreover, the defendant patients whose records were
at issue repeatedly had objected to their disclosure. Accordingly, the court
held that documents protected by those privileges, which it identified in its
memorandum of decision, should remain under seal. The c